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extensive, while the jurisdiction of the High
Court under Art. 226 and of the civil Court in
a regular civil suit cannot be said to be almost
“ co-extensive and (2) that the High Court in
disposing of writs is not rpquired to go into the
detailed examination of facts while in regular
civil suits facts can be examined meticulously.
it was further held that the plaintiff can take
such grounds in the civil suit which he could
take in a writ petition. A decision of the Court
in a writ petition can be res judicata only with
respect to the matters which have been decided
on merits by the High Court or by this Court.
Courts do not usually enter into disputed ques-
tions of fact but there is no bar to their doing
so if they feel disposed to enter into such facts
and arrive at a conclusion with respect to them.
We do not see why all the grounds which can
be urged in support of or against a matter raised
for decision in a writ petition cannot be urged
in the proceedings on it. It is true that the
junisdiction of the civil Court and the High
Court or this Cowrt cannot be said to be co-
extensive, but it is plain that the civil Court,
in the exercise of its jurisdiction, is subject to
the appellate or revisional jurisdiction of the
High Cour- and this Court. We do not con-
sider the reasons for holding that a decision in
a writ pehition cannot operate as res judicata in
a subsequent regular suit to be sound and are
of opinion that the Punjab Case has been
wron-ly decided.

(59) Oun the other hand, the Bombay High
Couwri has held in Manahem v. Union of India,
AIE 1960 Bom 196. that a decision on merits
in 2 writ petition would operate as res judicata
in a subsecuent suit.

(60) As a result of the above discussion,
we are of opinion that the provisions of S. 11,
. P. C., are not exhaustive with respect to an
earlier decision operating as res judicata be-
ween the same parties on the same matter in
controversy in a subsequent regular suit and
that on the general principle of res judicata,
@y previous decision on a malter in contro-
versy, decided after full contest or after afford-
g fair opportunity to the parties to prove their
e by a4 Court competent to decide it, will
PPerate as res judicata in a subsequent regular
B, It is not necessary that the Court decid-
he matter formerly be competent to decide
silbseqmmt suit or that the former proceed-
nd the subsequent suit have the same sub-
tter. The nature of the former proceed-
8 immaterial.

1) We do not see any good reason to
e such decisions on malters in conltro-
bin writ proceedings under Arts. 226 or 32
Constitution from operating as res judicata
uent regular suits o the same matters
ersy between the same pgrtigs and
give limited effect to the principle of
of decisions after full contest. We
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therefore, hold that, on the general principle of
res judicata, the decision of the High Court on
a writ petition under Art. 226 on the merits on
a matter after contest will operate as res judicata
in a subsequent regular suit between the same
parties with respect to the same matter.

(62) We may make it clear that it was not
necessary. and we have not considered, whether
the principles of constructive res judicata can be
invoked by a party to the subsequent suit on the
ground that a matter which might or ought to

have been raised in the earlier proceeding was

not so raised therein.
(63) We, therefore, dismiss this appeal with

costs.
(64) ORDER: In accordance with the majo-

rity Judgment, the appeal is dismissed with costs.
El/R.G.D. Appeal dismissed.

AIR 1965 Supreme Court 1167 (V 32 C 183)
(From Punjab: TLR (1964) 2 Punj 182)
23rd November 1964.

P. B. GAJENDRAGADKAR, C
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AND R. S. BACHAWAT. JJ.

The Hamdard Dawakhana (Wak#), Delhi
and another, Appellants v. The Union of Iadia
and others, Respondents.

Civil Appeal No. 934 of 1984.

(a) Constitution of India. Arts. 132, 926 —
New point — Writ petition decided by High
Court upon assumption of existence of certain
legal position — Existence of such position not
challenged before High Court — It cannot be
allowed to be challenged in appeal before
Supreme Court from order of High Court —
Essential Commodities Act (1955), Ss. 2, 3 —
Fruit Products Order (1955), CL 16 (1) (e).

Before the High Court, in a writ petition
the argument was based on the plea that the
petitioner’s product was medicinal and, there-
fore, was exempt under cl. 16 (1) (¢) of the Fruit
Products Order, 1955. The High Court held
against the contention. The point that the pro-
duct was not an essential commodity within the
meaning of the Essential Commodities Act, 1958
was not raised. It was assumed that the pro-
duct was an essential commodity:

Held that the point that it was not an essen-
tial commodity within the meaning of the Essen-
tlal Commodities Act could not be raised for
the first time in an appeal before the Supreme
Court, against the order of the High Court.

(Para 14)

(b) Essential Commodities Act (1955), S. 3
— Fruit Products Order (1955), Cl. 2 (d) (v) —
Interpretation — Clause cannot read ejusdem
generis with previous categories — “Sharbat
Rooh Afza” held fell within c¢l. 2 (d) (v) and
was a fruit product and its production could be
controlled under the Order.
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IIA;\[DARD DA\\\'A\I\II;\
(v) of the Fruit Products ()1'(191‘,_

it e Central Government

== oromulgated by lhc- yenne
1'900 pé 3 of the Essential Cox_nmodltlcs t,
%3‘(’15' r 1—%&3 i the definition of “fuit 1)1.{))(19?0%1,
s*(ltjgsjhes, crushes, cordials, barley \-mtm’co?:thiﬁ-
;-d juice and rcady-{l‘()-s;‘r\'fi beirslagr;;iq Cl.{u%
ine fruit juices anc ruit pulp, 1his Ctbee
](f;f:\ni()lthiw fle.ad as ejusdem generis with ]_)}8\&(;2?
categories of Deverages, because an CXamyie

1168 S. C.
Clause 2 (d)

tjon of the said beverages will disclose the fact

that there is mo genus by _reIerence to ‘\\’111.0111'
the 1‘016 of c.jusdem generis can be 1)10%)81 Y
invoked. Besides, the context of the ¢ e
clearly suggests that it is intended to tﬂ..ke in a
heverages other than those earlier speglﬁed pro-
vided thev contain fruit juices or fruit pulp.

(Held that the “Sharbat Rooh Afza” fell
within cl. 2 (d) (v) of the Order and as such its
production could be controlled by its relevant
provisions). (Para 15)

(¢} Essential Commodities Act (1955), S. 3
— Fruit Products Order, 1955 — No averment
in Order that Central Government had formed
necessary opinion — No presumption that such
opinion was not formed — Fact, if challenged
can be proved by the Government.

Before promulgating an Order under S. 3,
the Central Government must have formed an
opinion that it was necessary or expedient to
issue the Order for maintaining or increasing
supplies of the commodity in cuestion.

The condition prescribed by the first part
of S. 3 (1) of the Act is a condition precedent
and it is only when and after the said condition
is satisfied that the power to issue a regulatory
order can be exercised by the Central Govern-
ment. In the absence of any specific averment
made by the Fruit Products Order, 1955 that the
Central Government had formed the necessary
opimion, no presumption can be drawn that such
opinion had been formed at the relevant time,

but it would be open to the Government to

prove that such an opinion had been formed
u]t'thc relqv:ant time, and it cannot be suggested
that the failure to mention that fact expressly
in the Order itself would preclude them from
proving the said fact inde ‘

pendently.  Criminal
Appeal No, 141 of 195¢ "o i
(SC). Rel. o1, of 1959, dated 30-11-1960

_ N (Paras 10, 16)
ut petition this fact was not
Gttl)vernment had no opportu-
: 1€ necessary opinion was
it cannot ])e wged for the first time
appeal against the order of the High
. pon the writ petition, (Para 16)
(d) Essential Commodities Act (1955), S. 3

Fruit py o y
substance Ofm(;l;ldc;ls- Order (1955) — Pyt and

e r — Fact that it tackl '0-
veli:liogf Ozzdglte:iahon, but is not one unde' I1)’11'2-
\ 00d Adulteration Act does not make

18; nvalid — Object of Act plainly falls under

Where in g w
cl.mllenged and the
mty to prove that
formed,
in the
Court u

—

____,____.._

NA v. UNION OF INDIA (Gajendragadkar C. J)

ALp.

It is true that the Prevention of Food Adyl

teration Act does deal with the problem of

venting adulteration of food, but the q(s) pre-
tion that the regulatory order of the . iiulm .
Truit Products Order, 1955 which imposes ;.,,Of
lations of a qualitative character in t]e 1‘)1.011511.
tion of essential goods, could have bheep is: e
under this Act, cannot be accepted, But -(-*tl'etd
apart from this consideration, il S. 3 (1 ofl le

Iissential Commodities Act authorises the Cep. |
tral Government to regulate the calitative and

quantitative production of essential commoditje
it is idle to contend that the regulations impogeq
by the Fruit Order in respect of fruit produyct
are outside the purview of 5.3 (1). The pit,
and substance of the relevant provisions of t}e
Fruit Order clearly is to regulate the qualitative
production of the fruit products covered by i,
Part II of the Second Schedule to the Fryit
Order shows that by virtue of its powers under
S. 3 (1) of the Act, the Central Government
thought it necessary to require that a particular
quality of fruit syrup should be put on the
market as fruit syrup and no other. This object
plainly falls within the purview of S. 3 (1), and
so, the contention that the Truit Order is in-
valid inasmuch as it purports to tackle the pro-
blem of adulteration of fruit product cannot be
accepted. (Para 17)

(e) Essential Commodities Act (1953), 5. 3
— Fruit Products Order (19553), Cls. 2 (k) and
LL — There is no inconsistency between cls. 2(k)
and 11,

There is no inconsistency belween cl. 1}
and the definition of synthetic beverage as prey
cribed by cl. 2 (k). The definition of synthetic
beverage indicates that it is a beverage which
contains no fruit juice and cl. 11 which con
tains a positive provision that beverages c(lili
taining less than 25 per cent fruit juice shou :

e shown as a synthetic product. The dve]ﬁufl;
tion of synthetic beverage cannot be st¢ 'tﬁ(
conflict with the requirement that the produc

falling under ¢l, 11 (2) should be “" (llhl:
synthetic’ products. Besides cl. 11 cont

positive provision and the validity of tl“'.’l“?::( ,l(
tory requirements of cl, 11 cannot be Silit‘t\vet‘“
impaired by any alleged inconsistency .)-( thetic
the said provision and the definition of 1)\1:1 ‘
beverage preseribed by cl. 2 (K- (kar
-=)  Sec:
(f) Essential Commodities Act (1?00)1 55),
tion 3 (1) — Fruit Products Ord®
CL 13 (f) — Fruit Products Order;
under Act and the Act are constitutio?* ™
the restrictions imposed by them bem:(v er
able and in interest of public_—o,-der utl:) -
Products Order requiring appellant
with reasonable restrictions impoOS© }
— Compliance with Fruit Products . trad® 1114‘-9‘
t}‘gntall,v tending to affect ﬂPP'iu‘“-’ ¥ 1)
tight, cannot réhder the ordet invalic®:

onally V&

¢
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Cases Referred: Courtwise Chronological Paras  September, 1956, the Central Government pul";,,

- . ino "‘t

' iminal Appeal No. 141 of 1959, porting to act under S. 3 of the Act, mad¢,

{ Gjltguél(;{lfl_lgpgo (SC), M/s. Amrit certain amendments in the Fruit Order. Th¢j

‘ Banaspati Co. Ltd. v. State of Uttar 1\6?11 Ofd ionet (:i tthih amendments thui ?aiﬁf
4 pradesh 7. 10 as to direct that the minimum percentage 0%y

i e , fruit juice in the final product of a fruit syrug
Mr. G. S. Pathak, Senior Advocate, (\I/" as indicated in Part II Pof the Second Schedulfl.f
Hardayal Hardy, B. Dutta and M. S. K. Sastri, ¢ whe Fruit Order should be raised from 1 0%
Advocates and Mr. J. B.”Dadach;an]l, ;‘\_dvog‘ate to 25%. The change so made was notified ¢}
of M/s. J. B. Dadachanji and ,(‘0' with him), ) o appellants by respondent No. 2, the Market’;
for Appellants; Mr- D. K. Dap}xtary, Attorney ing Development Officer, Fruit Products, Cen-:
,.Genera-l for India (Mr. R. H Dhebar, Advocate, tral Zone, Delhi, on January 29, 1957. As 4}
with him), for Respondents. . result of this intimation, certain correspondencet’s
Jeli T};fl f{)}llOwlng Judgment of the Court was followed between ths appellants and respondenft_:
-deliver Y . No. 2. The appellants had urged jn the course
GAJENDRAGADKAR, C. J.— The two of this correspondence that Sharbat Rooh Afzaly
appellants, the Hamdard ~Dawakhana (Wald), 34 not fall within the scope of the Act and;
Delhi, and its Mutawalli Haji Hakim Hameed, the .Fruit Order
> represent the Hamdard Dawakhana institution e e 1o .
which was initially established in or about 1906 (3) 'On March 25, ,193" re§pondenL No. 3;
as a Dawakhana and was subsequently declared the AgrlculturaI'Mar}'etmg Adxzxser. to the Gov-
and founded as a Wakf. Since its inception, the ~ ¢rnment of India, New ] Delhi, invited a re-
justitution has been running dispensaries and ~ Presentative of the “IPP?LIHD_ES tor dlSCUSSlOﬂS-‘
clinics for the treatment of patients and has been and as a r e§ult of the said dlcussmns_, Mr. SOOC!x A
manufacturing and supplying medicines and Fhe Marketing  Development  Officer, Delhi, -
medicinal products according to Ayurvedic and inspected the factory of the appellants and ..
‘Unani Systems of Medicines. Appellant No. 1 watched the process of manufacture of Sharbat,
also manufactures medicated syrups which ~ Rooh Afza gn_Apnl 29, 1957. Thereafter, on’
contain  some  fruit juices for medicinal ~May 1G, 1957, the appellants received a com-’
use and  they are prepared according munication from Mr. Sood ordering the appell--
to a certain formula devised by it. ants to stop further manufacture and sale of”
“Sharbat Rooh Afza’ which is a medicated syrup ~ Sharbat Rooh Afza forthwith on  the ground‘.;wt
manufactured by appellant No. 1 is made of the that it d{d_not contain the minimum percentage
following ingredients: — of fruit juice prescn’bed by the relevant clause_
“Kasni seeds, Khys Pumpkin Juice, Water qf the Fruit Order. This communication men~’?l’
melon Juice, Chharila, Ripe grapes, Spinach, tlongd the fact that the appellants had been
Nilofar, Sandal, Gul Gaozaban, Coriandar, Car- §pemﬁcally asked to prepare fruit syrups stn'ctly,;
rot, Mint, Kulfa, Keora, Rose, Citrus flower, 10 a}ccordance \ViFh the specifications |
‘Orange Juice, Pine-apple Juice, Water, Sugar.” prescrlbed: bUt_ in utter disregard of !
The formula determining the ratio and propor- the said instructions, the appellants had  wil-|
tion in which each one of the ingredignts has to tully cor.ltmued to contravene the provisions of |
be used, has been evolved by appellant No. 1 the Fruit Order. That is why by virtue of
as a result of various experiments spread over the powers cox}ferred on him by clause 13
) 2 long period. The manufacture of this Shar- (f) of the Fruit Order, the present order was
5% bat began in 1920. It is intended to be used served on the appellants. 1t is this order which ‘1
| for common ailments during hot season, parti- Was challenged by the appellants by their writ |
cularly for ailments like loss of appetite, sun  Petition filed before the Punjab High Court on
" | stroke nausea, sleeplessness, etc. This Sharbat the 18th May, 1957 (No. 258-D of 1957). :
Rooh Afza is not a foodstuff, and cannot be (4) By their writ petition the appellants pray-
regarded as an essential commodity under s. 2 ec that the impugned order as well as the several
of the Essential Commodities Act, 1955 (No. 10 orders pussed preceding it, shoul(? be quashed
of 1955) (hereinafter called ‘the Act’). In and a writ of mandamus should be 1§Sued against
‘Substance. this is the case as set out by the the respondents restraining t.h_em from seeking |
appellants in their petition. to enforce the material provisions of 'the Fruit
, (2) Purporting to act under S. 3 of the Act, f)rder in respect Pf the appellants’ product 1
&the Central Government made an Order called ‘“Sharbat Rooh Afza.” The appellants urged that )

the Fruit Products Order, 1955 (hereinafter the said Sharbat is not a foodstuff, but a medi- *
called ‘the Fruit Order’) under Notification  cinal product and as such, its production cannot
I'No. SRO. 1052 dated May 3, 1955. Under Dbe regulated under the provisions of S. 3 of the
| Ylause 3 of the Order, respondent No. 4, the Act. Accordin.g to thenm,.the said Sh?_rbat was
- ventra] Fryit Products Advisory Committee, has not an ‘essentm_l. commodity, nor was it a ‘fruit
bee, constituted. It appears that on the 22nd  product’ as detined by clause 2(d) of the Fryi» -

1965 8. . D.F./74. X f
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et also  urged that  the

)rl(iggned’r(')h;?i:;r was invalid, because it contra-
m

ental rights of the appellants
'e?le? ;};—? i;ugn(cll?!?f) and é) of the Constih.;tion;
l}?» %harb::it in question was in fact a medicinal
)r;)duct and as such, the 1mpugned order was
nconsistent with clause 16() (c) of the Fruit
yrder. It is on these grounds that the appel}-
s sought relief by way of an appropriate writ
or order quashing the impugned order 1.§sged
zainst them on May 10, 1957. To this petition,
he appellants impleaded the Union of India as
-espondent No. 1.

(5) This petition was resisted by the respon-
ents on several grounds, It was alleged that
‘he Sharbat in question fell within the scope of
the Act and the Fruit Order. The respondents

y referred to the fact that the Hamdard
Dawakhana had duly applied and was granted
a licence in 1955 as a manufacturer engaged in
the business of manutacturing fruit products for
sale. The Dawakhana is holding this licence since
1955. The bottles in which the Sharbat in ques-
ion is sold by the appellants do not bear labels
containing the words “for medicinal use only’”".
It appears that the Dawakhana obtained a licence

{or the year 1952 under the Fruit Products Order
1948 for the manufacture of the Sharbat in
question. On analysis, it was found that the
said Sharbat did not contain fruit juice, though
it was sold as fruit juice. The label on the bottle
of the Sharbat depicts pictures of fruits. Under
the said Order ot 1948 the synthetic syrups
containing no fruit juice were required to be
clearly marked as ‘synthetic’ and to abstain froms
using labels with pictures of fruits. In 1954
when it was found that the Dawakhana did not
get the licence renewed, the appellants were ask-
ed either to get licence renewed or to get exemp-
tion by complying with the necessary conditions.
When the appellants did not comply with these
directions, some of the bottles of the Sharbat
were detained in the market. That led to a writ
petition filed by the appellants in 1954 (No. 11-
D/1954) in the Punjab High Court. When the
Petition, however, came for final hearing, it was
nut- pressed, and so, was dismissed on June 5,
1954 The Dawakhana then filed a suit for
‘tlunction, but the said suit became infructuous
with the expiry of the Fruit Products Order,

1948 on January 23 1955. The present Fruit
| Order came into force on May 3, 1955; and the

' Dawakhana filed another suit for injunction, but

Pending the suit the appellants applied for and
obtained a licence under the Fruit Order and in
ronsequence, the suit was withdrawn on Octo-
?{fﬁ lr :( “l;i-ze 1 tE‘venf a&ter o:)taining the licence,
i Fnlxit o elrsas?t ‘e relevant provisions of

it ( o0 the minimum percentage
of fruit juice were not complied with by the

PR

(Prs. 4.9] HAMDARD DAWARHANA V. Uxiox ov INDIA (Gajendragagy, r 0.7

) the i"‘p'limed |
Of th(,‘ be‘c"t

appellants; and that led
That is the background
petition.

(6) In the present writ b
dents urged that the Sharba‘:ei:.t I?S;Q:PQ T€Spon.
sold for medicinal purposes; it i mm“"? is
by the appellants as a fryit product anc; actyreq
such. No exemption was claim ed by sold 54
ants under clause 16 of the Fryj Ord: 3[)!34?”.
Sharbat in question is foodstyff Wilhg' The
meaning of S. 2 of the Act and j fal]gn the
the purview of the Fruit Order. e im :'lthm
order is not unconstitutional, because thé’rznefi
ction imposed by it is consistent with the ?:Ir:
vant provisions of the Act and ¢ N

he Fruit o
and the said provisions are Perfectly vﬂg’

because they imposed a reasonable restriction i
the interests of general public.

(7) This writ petition came on for
posal before the Punjab High Court ¢ January
13, 1964.  The High Court has rejected (hs
pleas raised by the appellants and dismissed theiy
writ petition. The High Court has held that
there was no substance in the appellants’ griey.
ance that the Fruit Order was invalid, In support
of this conclusion, the High Court has relied upon
a decision of this Court in M/s Amrit Banaspati
Co. Ltd. v. State of Uttar Pradesh, Criminal Ap-
peal No. 141 ot 1959 D/- 30-11-1960 (SC). The
High Court negatived the appellants’ argument
that the Sharbat in question was either pre- |
pared or sold as a medicinal product, In this .
connection the High Court has commented on
the fact that the label borne by the bot tlescon-
taining the Sharbat did not show that it was for
medicinal use only as required by cl. 16(i)(c) of
the Fruit Order. According to the High Court,
clause 11 of the Fruit Order covered the case
of the Sharbat prepared by the appellants, and
s0, the impugned order was justified. The High
Court also found that there was no substance in
the grievance made by the appellants that as 2
result of this impugned order their register
trademark label had been affected. .

(8) The High Court then examin
question as to whether the provisions of gt
Fruit Order could be said to be invalid, :fnecﬂy
held that the said provisions were pé el by
valid inasmuch as the restrictions imp% " Fthe
them were reasonable and in the i“teresgat the
general public. It is on these grounfls fition-
High Court dismissed the appellants pfied for

(9) Thereafter, the appellants 427
and obtained a certificate from the -,}certiﬁu
to come to this Court in appeal. Th‘bthe appea!
was granted on July 22, 1964. Af:ﬁ: appellan®® ¢
was admitted in due course. 1964 for
moved this Court on October 26,
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ted the stay to continue pending the final dis-

posal of this appeal- When we found that _the

writ petition had taken an unusually long time

in the Punjab High Court, we directed that the

. stay should continue in favour of the agpellzmts,

" put that the appeal should be heard on November
9, 1961, That is how the hearing of this appeal
has been specially expedited.

(10) Before we deal with the points which
have been raised before us by Mr. Pathak, we
would refer very briefly to the scheme and the
relevant provisions of the Act and the Fruit
Order. The Act was passed in 1955 for the pur-
pose of controlling the production, supply and
distribution of, and trade and commerce in,
certain commodities in the interests of the
general public. The commodities which were

~ intended to be brought within the purview of
the Act were essential commodities as defined
by S. 2(a) of the Act. Amongst them are inclu-
ded foodstuffs, including edible oil seeds and
oils covered by S. 2(a) (v), and any other class
of commodity which the Central Government
may, by notified order, declare to be an essen-
tial commodity for the purpose of this Act,
being a commodity with respect to which Parli-
ment has power to make laws by virtue of entry
33 in List III in the Seventh Schedule to the Con-
stitution; this is included in the definition by
S. 2(a) (xi). Section 3(1) provides that if the
Central Government is of opinion that it is neces-
» sary or expedient so to do for maintaining or
increasing supplies of any essential commodity
or for securing their equitable distribution and
availability at fair prices, it may, by order,
provide for regulating or prohibiting the produ-
ction, supply and distribution thereof and trade
and commerce therein.  Sub-section (2) by
clauses (a) to (h) provides for different categories
of orders which may be passed by the Central
Government without prejudice to the generality
of the powers conferred on it by sub-section (1).
It would thus be clear that the Act confers power
& on the Central Government to regulate the
' production, supply and distribution of essential
 commodities. This power is  conferred in a
very general and wide sense by S. 3(1). There
can be little doubt that the power to regulate
the production of an essential commodity will
include the power to regulate the production
f of essential commodities which

‘I may operate either qualitatively or quantitatively.

In other words, in regard to essential commodi-
ties, the Central Government is given the power
11t direct how certain essential commodities
should be produced and in what quantity. This
APower, of course, can be exercised only if the
Cjteondition precedent prescribed by S. 3(1) is
! 1]%atisfied, and that is that the Central Govern-
|Ment should be of opinion that it is necessary or
®xpedient to regulate the production of any

¥
essential commodity for one of the purpos._
mentioned by it. This position cannot be, a¥f
is not, disputed before us. In fact, in M/s. Am’J}i
Banaspati Co. Ltd., Criminal Appeal No. 1411
1959 D/-30-11-1960 (SC) (supra) this Court wh (
st dealing with ihe provision of the Vegetable (¥
Products Control Order, 1947, issued undit!
S. 3(1) of the Act, has definitely ruled that '.‘t
qualitative regulation jn respect of the productid
of an essential commodity is permissible und‘:
S. 3(1) of the Act. Yy
(11) That takes us to the Fruit Produc!}
Order which was issued by the Central Govertg
ment on May 3, 1955, in exercise of the pOWe?';-i
conferred on it by S. 3 of the Act. Clause *|
of the Fruit Order defines ‘fruit product. Ciy
2(d) (i) takes in synthetic b=verages, syrups anf;
sharbats; cl. 2(d) (v) takes in squashes, crushe..
cordials, barley water, barreled juice and read?,
to-serve beverages or any other beverages conta:
ning fruit juices or fruit pulp. Clause 2(d)(xi¥
takes in any other unspecified items relating &
fruits or vegetables. Cl. 2(j) defines “Sharbat
as meaning any non-alcoholic sweetened beverag :
or syrup containing non-fruit juice or flavouree-
with non-fruit flavours, such as Rose, Khu
Kevra, etc; and cl. 2(k) defines “synthetie;
beverage” as meaning any non-alcoholic beverage,
or syrups, other than aerated waters, contain:-
ing no fruit juice but having an artificial flavou!,
or colour resembling as fruit. Clause 7 of thé:;i
Fruit Order prescribes that every manufactures;
shall manufacture fruit products in conformitw
with the sanitary requirements and the apprei,
priate standard of quality and composition speci+y
fied in the Second Schedule to this Order; if:
adds that every other fruit and vegetable pro-)
ducts not so specified shall be manufactured in!,
accordance with the standard of qualityv an&:
composition laid down in this behalf by the!
Licensing Officer. §
(12) That takes us to clause 11; it is neces-'
sary to read this clause fully:— L
(1) Any beverage which does not contau’n;
at least 25 per centum of fruit juice im !
its composition shall not be described as
a fruit syrup, fruit juice, squash or cor- '
dial or crysh and shall be described ag :
a synthetic syrup. y
(2) Every synthetic syrup shall be clearly
and conspicuously marked on the labe}
as a ‘SYNTHETIC’ product, and no con- !
tainer containing such product shall have !
a label, whether attached thereto or
printed on the wrapper of such container
or, otherwise, which may lead the con- |
sumer into believing that it is a fruit
product. Neither the word ‘FRUIT’ shal}
be used in describing such a product. nor
shall it be sold under the cover of g
label, which carries the picture of

X
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fruit. Aerated water containing no ll::llit
fruit. Aerate ot N
inice ar pulp shall not have a le(_el whic

toads th - into believing that
leads the consumer into b g

it is a fruit product.

OQAMDARND LAV ARRLALNA V.

c { the Second Schedule to the l"1"ui_t Order
el specifications for fruit juice and
escribes the specifications for ruit j | o
her beverages. In regard lo-lnul syrup, i
ovides, inter alia, that the minimum percen-
e af fruit juice in the final product must be
» per cent.  The respondents’ contention is that
wce the Sharbat in question produced by thd
pellants does not comply with this specifica-
w, it contravenes the mandatory provision ot
L1).  Part IV of the Second Schedule pres-
ibes the specifications for synthetic syrups and
varbats.  Under this Part, there ig no require-

ent any minimum of fruit juice in the
and sharbats.

as to
ud syrups

(13) Clause 16 of the Fruit Order provides
' cases to which this Order does not apply.
lause 16(i) (c) provides that nothing in this
irder shall be deemed to apply to any syrups
hich are sold in bottles bearing a lable contain-
'g the words “For medicinal use only”’ which
s not exhibit any picture of {ruits. Tt is com-
000 ground that the appellants do not sell the

harhat in question in bottles bearing a lable
ontaining the words “For medicinal

use only”
od so, cl. 16() (¢) does not apply and the
ppellants can  claim no  exemption on that
ccount, '

{14) Mr. Pathak no doubt
bat the Sharbat in question is not an essential
ommodity and ag such, it does not fal] within
he purview of the Act or within the purview
f the Fruit Order, It appears that this pleg

¥as nat urged by the appellants  before the
Manjab High Court.

attempte] to argue

been considered and rejected by the Wi :
and so, it has assumed that the Sharbat i .

“E3) Mr. Pathak wanted to suggest that
e Sharbat in question is not g fyryjt Product and,
as such, is oytside the purview of the Fruit

pulp.  The suggestiop
e raad ejusd

~VALON OF LNDIA (Gajend’raga,dkar
can be properly invokeq
of the clause clear]
to take in all beve
specified, provided they COntaip,
fruit pulp. Therefore, e feel ng gepr
holding that the Sharbat ip questig,
the purview of cl. 2(d) (V) of thenFr S

and as such, its Productipp ca
by its relevant Provisiong

BE‘Side\, "
Y Suggests that it i
rageS Other than ¢ 1

(16) Then it is yur
the Fruit Order itself j
not purport to say that
Central Government h
that it was necess
Order for maintaj

ged by Mr.

$ invalid, because ;¢ do

before it Was issyeq th

ad formed Opinigy
ary or e_xpedient to issye th;
aintaining or Increasing Supplies of
the commodity in Guestion, Mr. Patha) o
tends, and rightly, that the conditiop Prescribed
by the 1st part of §. 3(1) of the Act i a conditigy
precedent and it is op]

Pathak g

y when and afte, the szid
condition is satisfied that the power to issue 3
regulatory order can pe

exercised by the Central
Government. This contentiop again camot he
allowed to be raised for the first time i appeal,
because if it had been raised before the High
Court, the respondents would have had a chance
to meet it. It is true, as Mr. Pathak contends,
absence of any  specific averment
made by the Fruit Order that the Central
overnment had formed the necessary opinion,
10 presumption can be drawn that such opinios

had been formed at the relevant time; but it
would have been open to

prove that sych ap opinion had been formed at|
the relevant time; and it cannot be suggested
that the failure to mention that fact expressly .
the Fruit Orde, itself would preclude the respo |
dents from pProving the said fact indePe“denﬂge‘
That is why we think Mr. Pathak cannot be.
permitted to urge this contention at this stag®

d .
(17) Mr., Pathak, has, however, strenuois’
argued before us t

hat the Fruit Order is m;ﬁuis'

€cause its relevant Pprovisions indicate tha'atel\

a0 Order which could have been approg:lteri

issued under the Prevention of Food A it of

tion Act, 1954 (No. 37 of 1954). In S(;lpgg the
this argument, Mr. Pathak has relie

# the
fact that Act 37 of 1954 is relatﬂtilg i: List
legislative

try . oD
power conferred by Entry . 45
III of the Seventh Schedule to the st and
which refers to adulteration gt 1® ovisions
cther goods; and so, the material pr the adul"
the Fruit O,rder which really prevent "% .l
eration of fruit pre

enacted under this :

’wg

€ COntroﬂed

hat

f

<l
y

the respondents ol -
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properly to have been issued under the Act. Tt
is true that the Prevention of Food Adulteration
Act does deal with the problem of preventing
adulteration of food; but it is not easy to accept
Mr. Pathak’s assumption that the regulatory
Order«of the kind with which we are concerned
which imposes regulations of a qualitative
character in the production of essential goods,
could have been issued under this Act. But quite
apart from this consideration, if S. 8(1) of the
Act authorises the  Central Government to
regulate the qualitative and quantitative produ-
ction of essential commodities, it is idle to con-
tend that the regulations imposed by the Fruit
Order in respect of fruit products are outside
the purview of S. 3(1). The pith and substance
of the relevant provisions of the Fruit Order
clearly is to regulate the qualitative production
of the Fruit products covered by it. This object
is illustrated by the specification with which we
are concerned. Part II of the Schedule to the
Fruit Order which has imposed the obligation
on the manufacturers of fruit syrups to include at
least 25 per cent of fruit juice in the final produ-
ct of the fruit syrup produced by them, shows
that by virtue of its powers under S. 3(1) of the
Act, the Central Government thought it necess-
ary to require that a particular quality of fruik
syrup should be put on the market as fruit syrup
and no other. This object plainly falls within
the purview of S. 3(1), and so, the contention
that the Fruit Order is invalid inasmuch as 1t
purports to tackle the problem of adulteration
of fruit product, cannot be accepted.

(18) Then Mr., Pathak suggested that the
there was some inconsistency between the defi-
nition of ‘synthetic beverage’ prescribed by cl.
2(k) and the provisions of cl. 11(2) of the Fruit
Order. We have already read c¢l. 11. The
effect of cl. 11(1) is that if any beverage does
not contain at least 25 per cent of fruit Juice, it
Y shall no* be described, inter alia, as ‘fruit syrup’,
| but shall be described as a ‘synthetic syrup’,
and sub-cl. (2) of ¢l. 11 therefore provides that
if any syrup which has to be described, as  a
‘synthetic syrup’ by virtue of the provisions of
sub-cl, (1) is put on the market, it would be
tecessary to describe it as a ‘Synthetic’ product
clearly and conspicuously. It is with the object
of bringing it to the notice of the customers ak
large that the synthetic product does not contain
| € minitnum fruit juice prescribed by the Fruit
{ Order that sub-cl. (2) imposes an obligation that
| Whoever puts the synthetic product in the market
 Shall mark it with a label “Synthetic”” and no
o tempt would be made to describe the product
| 3 though it was a fruit product. That is why a
| SPecific provision is made by = sub-cl. (2) that

'}‘elt!ler the word “Fruit” shall be used in des-
>mg such a product, nor will it bear a label

R R e v e s . -

which carries the picture of any fruit, Frd¥
this provision aerated waters are exennpt;'fi
because it was thought that no customer we 4
ever mistake acrated water for fruit juice. *\0""
il we bear in mind this scheme of clause 11,%
is difficult to see where the inconsistency 5_};
between cl. 11 and the definition of a ‘synthgl;?‘_
beverage' as prescribed by cl. 2(k). The defli;a,
tion of synthetic beverage indicates that it 15
beverage which contains no fruit juice,'a.l}:
clause 11 which contains a positive provisicy
that beverages containing less than 25 per ce;p:
fruit juice should be shown as a ‘synthetiy’
product. The definition of ‘synthetic beveragff.f
cannot be said to conflict with the requireme'l.;
that the products falling under ¢l. 11(2) shou¥’
be sold as ‘synthetic’ products. Besides, clau¥
11 contains a positive provision and the validifr
ot the mandatory requirements of cl. 11 canm *
be said to be impaired by any alleged inconsi<
ency between the said provision and the defin:_
tion of ‘synthetic beverage’ prescribed by cl.‘
(k) of the Fruit Order. ¥
(19) The last contention which Mr. Patha
urged before us is that the impugned order
invalid, because it affects the appellants’ trade;;
mark right. It is not easy to appreciate th,
argument. We have already held that the Ac.
and the Fruit Order issued by the Ceptral Goverr 4
ment by virtue of its powers conferred by S- 3(1;
of the Act are valid. If that be so, the impugne(,
order which is fully justified by the provision
of the Act and the Fruit Order cannot be chall
enged as being invalid. The conclusion that the
Act and the Fruit Order issued under it ar -
constitutionally valid proceeds on the basis tha
the restrictions imposed by them are reasonable,
and in the interests of general public. What the,
impugned order purports to do is to require the
appellants to comply  with the reasonable;
restrictions imposed by the Fruit Order. The
fact that incidentally compliance with  the Fruit
Order may tend to affect their trade-mark right
cannot, in our opinion, render the impugnec!_f}
order invalid. In this connection, it is necessary',
to bear in mind that appellant No. 1 would not
be justified in contending that the registered'.
trade-mark which is usually intended to distin-’.
guish one manufactured article from another can
be used by it even though it is likely to mislead
the customers, or its use would mean a breach |
of some other law. Besides, it is significant that .
the impugned order does not really compel the .
appellants to change their trade-mark. If the -
appellants desire that the Sharbat in question |
should be put on the market without complying
with the  requirements of clause 11(d), .
all that they have to do is to comply
with cl. 11(2) of the Fruit Order. In the process .
of complying with oI, 11(2), if their trade-mark -
right is likely to be affected, that would not

F
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der the impugned order invalid, because the
"“t.&:tw“ which 1s sought to be enforced
ainst them is found to be reasonable and in
> interests of the general public. Besides, we
yuld like to add that if the appellants wanted
urge this point seriously, they should have
iced before the Court more material in respect
their alleged trade-mark right. The appellants
«d alleged in their writ petition that they are
itting the Sharbat on the market as a medi-
nal product. In that case, they may claim
emption by complying with cl. 16(i) (c) of the
uit Order. We, are, therefore, satisfied that
e Punjab High Court was right in holding that
> case had been made out by the appellants
r quashing the impugned order.

(20) Before we part with
ould like to refer to one unfo
1¢ present proceedings.
dicated that the present
led by the appellants in the
1 May 18, 1957,
wmuary 13, 1964,

this appeal, we
rtunate aspect of
We have already
writ petition was
Punjab High Court
and it was finally decided on
It is very much to be regret-
*d that the final disposal of this writ petition
1uld have taken such ap unusually long
eriod. The appellants have been agitating this
1atter since 1957 and as a result of the long
uration of the present writ petition in the High
ourt, they have had the beneft of the stay order
1 this time, though ultimately it was found
nat there was no substance in the petition. It
s hardly necessary to add that writ petitions in
‘hich orders of stay and injunction are passed,
hould be decided Tas expeditiously as possible.
‘hat is why when it came to the notice of this
Jourt that this writ petition has taken an un-
wsually long period in  the High Court, we
lirected that it should be set down for hearing

vithin a fortnight after it was brought to us on
i notice of motion for stay.

(21) The result is, the appeal fails and is
lismissed with costs.

£I1./RG.D. Appeal dismissed.

AIR 1965 Supreme Court 1174 (V52 C 184)
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The Commissioner, Quilon Municipality and
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. idation and Re-
Kerala Profession Tax (Validation Re-
ws‘::sment) Act (14 of 19538), S. 2 — Constitu

A |
A1 R

the Con.
276.

Mudhmko;r J.)

tes Art, 276 of
n Of India, Art_

tional validity — Viola
stitution — Constitutio
Section 2 of the Kerala
(Validation and Reassessment
No. XIV of 1958) .
it violates the provisions of Art, 97 220U thy
stitution. By N
validate the le
the
ment of the proviso. 0 28 it e
lv stood had linked up the deteuninsatlito,;)r;%“;;l-
profits liable to tax under the rules wig, the
Travancore Income-tax Act. The amendmep Oef
sub-rule (1) of R. 18 has the effect of linkip
it up with the Indian Income-tax Act. By thf
amendment of the proviso the words “The whola
of Indian Union” are now to be read therei f,_
the words “the whole State’" Since the amend. .
ment introduces a different statute with refereo,
to which assessable profits are to be ascertained
it is possible that the amended Proviso may
enhance the tax liability not only of assessens
falling within the first slab but also of assessees
falling in the lower slabs. By applying the
amended proviso the quantum of liability to pay
tax on the same turnover with respect to the
same period would, in certain cases, be higher
than what it would have been by applying the
unamended proviso. The burden of tax is thus
liable to be increased in certain circumstances.
The amendment of 1936 was to operate as
from April 1950, that is, from a point of time
earlier than the repeal of the Travancore Income-
tax Act. But then the proviso is given opera-
tion subsequent to the commencement of ﬁ_}e
Constitution, and the provisions of Art. 2[161
would stand in the way of the legislature whic
validated it. The validating Act purported tg
validate a profession tax to an extent ab"‘(’}f
Rs. 250/- subsequent to the commencement
the Constitution. AIR 1961 SC 1486, Dist. "
(Paras 3, 9, 115 13,

o

(b) Municipalities — Travancore 1;'5"3‘;5
Municipalities Act (23 of 1116 (M.E) v ule
and Sch. II, Taxation anfd Fn;ila;noce- Il: affected
18(2) proviso — Effect of pro Iy pro-
basis or incidence of tax and not;x.mere)
vided a machinery for assessing

under
dmen.

3 182!

The enactment of the pro-wts,?o:](:lctihnegﬂa new
m 1947 had the effect of mbl e The
basis for assessment t;id thfh?:ath: municipalit”
State thereby expec

income than read Wil
o e o o Sl
cl. (b) of sub-rule (1) of R- 1 to take
which the proviso of 1947 did ,
of the category of




