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. that principle comes into operation when
3b0:b.lmjalul§nwn{3 of the High (I%ourt has re-
“"Cf'cdt that of the lower Court and in those
pl’ltb the High Court would not be compe-
;.Llr&;[ {o review OrI Ievise its own judgment.

The High Court would also not be. then
entitled 1O issue any notice for enhancement of
:culcncc in the exercise of its 'I'C\clSIOl]Ell powers
Sder S. 439 (1) of the Criminal P. C.

where however the High Court in exer-
cise of its rcvis‘:onnl power over the judgments
of the Jower Courts under S..439 (1) issues a
notice for enhancement of sentence and gives
4p opportunity 1o the accused of being heard
sither personally or by pleader in his own
defence under S. 439 (2) the right which is
civen by S. 439 (0) to him also to show cause
Jeainst his conviction comes into existence and
this right of his cannot be negatived by having
resort to the provisions of either S. 369 or
S. 430 of the Criminal P. C.

Section 369 in terms provides, “save as
otherwise provided in this Code™ and S. 439
(6) would be an otherwisc provision which
is saved by this ‘non-obstantc’ clause appear-
ing in S. 369. It is significant to note that both
these amendments, the onc in S. 369 and the
other in Section 439 were enacted by S. 119
of Act XVIII of 1923 and the very purposc
of these simultancous amendments would ap-
pear to be to effectuate the right given to the
accused to show cause against his conviction
as enacted in S. 439 (6) of the Criminal Proce-
dure Code.

(47) It may also be noted that the right
which is thus conferred on the accused under
S. 439 (6) is not an unlimited or unfettered
right as observed by Mr. Justice Mahajan 1n
AIR 1945 Lah 130°(T). In the case of trials
by jury where an accused person has been
iconvicted on the verdict of a jury and is called
upon under S. 439 (2) of the Criminal P. C.
0 show cause why his sentence should not be
ehanced he is entitled under S. 439 (6) to show
‘ause against his conviction, but only so far
i S. 423 (2) of the Code allows and has not
on unlimited right of impugning the conviction

e evidence.
lerl[t has been held by the Allahabad Higlt
1936 A]lrll 8*—~ Emperor v. Bhishwanath, .
5, 430 (- 50 (Z4) that the combined cifect of
o 39 (6) and 423 (2) is to entitle the accused

| thagstion the conviction by showing only

the Judge misdirected the jury or that the

i 1Sunderstqod the law lai wn by the
Udge i s i aw laid do y

o the r(naS)OA similar conclusion was reached by
" dong IOy of the Judges in — Superinten-

emembrancer of Legal Affairs,
Jnanendra Nath Ghose, AIR 1929

~ Who had( 5). where it was held that a person

i b

¢en convicted on his own plea of
+183b, 84 & 85a

“guilty” under S. 271 (2) of the Criminal P. G,
in showing cause against a notice for enhance-
ment of sentence, could only while showing
cause against his conviction attack the pro-
priety or legality of sentence but could not
withdraw the plea of ‘guilty’ or go behind such
a plea as a confession of the facts charged.

(49) There are no doubt two other judg-
ments, one of the Bombay High Court in AIR
1933 Bom 153 (Z2) and the other of the Ran-
goon High Court in — Nga Ywa v. King-
Empercr, AIR 1935 Rang 49 (Z6) which ap-
pear to run counter to the ‘ratio decidendi
of these decisions of the Allahabad and the
Calcutta High Courts respectively but we are
not called upon to resolve that conflict, if
any. -
. Suffice it to say that the right which is
conferred on the accused of showing cause
against his conviction under S. 439 (6) of the
Criminal P. C. is a right which accrues to him
on a notice for enhancement of sentence being
served upon him and he is entitled to exercise
the same irrespective of what has happened in
the past unless and until there is a judgment
of the High Court already pronounced against
his conviction after a full hearing in the pre-
sence of both the parties on notice being issued/
by the High Court in that behalf.

This right of his is not curtailed by any-
thing contained in the earlier provisions of
S. 439 nor by anything contained in either
S. 369 or S. 430 of the Criminal P. C.

(50) We are therefore of the opinion that
the decision -reached by the High Court of
Bombay in the case under appcal was wrong
and must be reversed. We accordingly allow
the appeal and remand the matter back to the
High Court of Judicaturc at Bombay with a
direction .that it shall allow the Appeliant to
show cause against his conviction and dispose
of the same according to law.

BY THE COURT:

(51) The appeal is allowed and the order
of the High Court of Bombay is set aside, and
the matter is sent back to the High Court with
a direction that it shall allow the appellant an
opporiunity to show cause against his convic-
tion and dispose of the matter according to

law.
V.R.B.

Appeal allowed.
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. Whether the  delivery State_will be (-1lltl'llo:l
to tax such a sale or purchase will dt'p'::nd ou the
other provisions of the Constitution. .Hui “_"*"{*f‘_"
ment o o Hictional situs to a sale or ]_)lllt'.l;l.\; .ttl‘t,j
ne bearing ov clieet on the 0!115'1' :ISI){;L't:.- ol 'n,‘
sale or purchuse, e, its illll'l'-:‘.\l{!ll" L‘.:ILllll('lttl“ ,[n'
ity _export or import character which e tliliilhl‘lt“.\r
difflerent topics.  This fiving of situs for a g,
purchase 1 any particalar hllntv cither tm.n 'lull:
general law or under the fiction does not conclude
the matter.
It has vet to be ascertained whether that :t\?lh,
or purchase which by virtue of the !',xplnnil ion
; ; 3 oy o v s . 3]
has taken place in the delivery State was made in
the course of inter-State tude or cummvra!‘. [For
i ose the I8 ali : have no relevaucy
this purpose the Explanation can ix : C
o1 1;131111{'.1“\-11 at all. (1955) 4 SCR 1069: AIR 1933
SC 232, Overruled. (Paras 33, 153)
(m) Constitution of India, Art. 286(2) — Scope

— (1953) 4 SCR 1069: AIR 1953 SC 252, Over-
ruled.
(Per  Majority, Jagannadhadas, Venkatarama

Ayyar and Sinha JJ. Contra):  Article 286(2) can-
not be regarded as subject to the States taxing
rower, and it cannot be said that the protection
of Art. 286 (2) could not have been intend-
ed to be larger. Dissenting view in AIR 1953 SC 2352

and in AIR 1933 SC 333, Approved. | (Para 34)
(n) Constitution of India, Art. 286 (1)(a) Ex-
planation and (2) — General and speciai rule —

(Interpretation of Statutes General and Special
enaclments) — (Civil P, C. (1908) Pre.) AIR 1953
Pat S7, Reversed. (View of Bhagwati J. in (1953)
4 SCR 1069: AIR 1953 SC 252, Overruled).

(Per  Majority, Jagannadhadas, Venkatarama
Avyar and Sinha JJ.” Contra): It cannot be said
that cl. (2) contains the enunciation of the general
rule and the Explanation embodies a particular or
special rule.  The two provisions do not relate io
the same subject and, therefore, it is not possible
to_hold that one is the enunciation of a general
rule and the other the enunciation of a particular
or special rule on one and the same subject.

The principle of coastruction that the particular
or special rule must control or cut down the general
rule cannot be called in aid in construing cl. (2
aud the Explanation of cl. (1) (a). AIR 1953 Pat
87, Reversed and view of Bhagwati J. in (1933)
4 SCR 1069: AIR 1953 SC 252. Overruled.

(Paras 35, 103, 168)

Anno: AIR Com.: C. P. C. Pre., N. 7.

(0) Interpretation of Statutes — Constitution
statutes — (Constitution of India, Art. 286(1)(a) Ex-
planation and (2) — (Civil P. C. (1908) Pre.)

Per S. R, Das Ag. C. J., Bose, Bhagwati and
Iinam JJ.): The mere cirenmstance that a provision
i the Constitution will, on a proper construction,
take effect on the happening of a future event can,
by itself, be no ground for not giving effect to the
Llain Janguage of that provision,

The fact that the Explanation to Art. 286(1)(a)
in so far as it relates to inter-State sa ©s, may
rot have an immediate operation uuntil Parliament
lifts the ban under ¢, (2) need not unnccessarily
oppress or lead the Court to adopt a foreed con-
struction only to give the whole of it an immediate
and present “operation, (Para 37)

Anno: AIR Com.: C. P, C, Pre. N, T

(p) Constitution of India, Art. 286 (1) (a) Ex-
planation and (2) — Scope.

(Per S, R, Dasg, Ag. C. 1., Bose, Bhagwati and
]mam‘]]'.): It is not correct to say that the Ex-
phmatmp can have no immediate operation atall.
It certainly has immediate operation to render sales

A LR

and purchases which fall within the _exp]anmtiq
to be outside sales and purchases so as Immedigte)
to take away the taxing power of all States othe
than the delivery State with respect to the

ther cases may arise in which purchases of saloc
which are outside cl. (2) may, neverthelegs, [u'ﬁ
within and be immediately  governed by the Ex
planation. Pary 5-*}

() Constitution of India, Art. 286 (1) (a) ang
Explanation — Eflect,

(Per 5. R Das Ag. C. T., Bose, Bhagwat anq
Imam JJ.): It is not correct to say that cl. (L)(a
read with the Explanation is wholly useless, }
may well be argued that there was scope fq; the
operation of cl. (I)(a) and the Explanation as ang
when the President exercised the powers vested jp
him by the Proviso to cl. (2). (Para 39,

(r) Interpretation of Statutes — Hardship __
(Civil P. C. (1908), Pre.) — (Constitution of India,
Art. 286 (2)).

(Per S. R. Das Ag. C. J., Bose, Bhagwati 5.4
Imam jJ.): The Court should not be called upen
to_discard the cardinal rule of interpretation tor
mitigating a hardship, which after all may be er.
tirely faucitul, when the Constitution itseli hus ex-
pressly provided ftor another authority more compe-
teut to ecvaluate the correct position to do the
needtul. (Para 43

Amno: AIR Com.: C. P. C., Pre. N. 7.

(s) Constitution of India, Art. 286 — Pur-
pose of.

(Per S. R. Das Ag. C. 1., Bose, Bhagwati aad
Immam JJ.): The different parts of the Article look
upon sales and purchases from different perspec-
tives and place different bans on the taxing power
of the States at different angles. The circumstance
that the bans may in given cases overlap is no justi-
fication for concluding that the subject-matter of
the different provisions is the same. It is not cor-
rect to say that the only purpose of Art. 2586 is to
climinate multiple taxation, (Paras 44, 103

(t) Constitution of India, Art. 286 (1) (a) Ex-
planation and (2) — Bihar Sales Tax Act (19 of
1947) — Validity — (1953) 4 SCR 1069: AIR 1953
ST 252, Overruled.

(Per  Majority, Jagannadhadas, Venkatarama
Ayyar and Sinha JJ. Contra): Article 286(2) puts
an absolute restriction on the taxing power of ihe
States where transactions of sale or purchase take
place in the course of inter-State trade or com-
merce unless and wuntil the bap is lifted by Parla-
ment within the termg thereof and until such ban
is lifted no delivery State Within the meaning ©

the Explanation to "Art, 286 (1) (a) much less the
other States are in '

m. [y,

t 4 position to impose a tax on
transactions  of sale of purchase covered by ﬂ_lf
Explanation, and the majority decision in ATR 1955

SC 252 in so far

as it decides to the contrary can-
not be accepted

s’ o
as well founded on principle ©

authority, !
1 The charging section of the Bihar Act Tf;lt

with the relevant definitions cannot operate tf‘l 1d

nter-State sales o purchases and it must be he

that as Parliament has not otherwise provided, tl!?r'i
Act, in so far as it purports to ftax .-.-;119_:: ”rsq-xtr—-
chuses that take place in the course of.mter[— and
trade or commeree, is unconstitutional, illega isible
void. © The Act jmposes tax on subjects ress
sin their nature but does not exclude in ne.\'p
terms subjects exempted by the Constitution-

- Je-

In such a situation the Act not‘d.'“.’,t fl{;?tsibe

c'ared wholly ultra vires and void. f?r‘lfl,!;cts‘from

to scparate taxes levied on authorised su ti‘: exclude

those levied on exempted subjects ar;:t In these
the latter in the assessment of the tax.
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circumstances it is difficult to say that the scheme
o taxing lllt(.'l-lf.).[i'.tl{ sales forms such an integral
part of the entnlc‘ scheme (.}Il taxation, on sales or
purchi‘-“c”} of goods as to be inextricably interwoven
with it >

There is no reason to presume that had the
pihar _L,cglsluturc known 'tlmt the provisions of the
Act might be held bad in so far as they imposed
v {_ut];;:risvd the imposition of a tax on mter-Stale
fade Of COMBIELEE TVON though  Parliament had
not by law provided otherwise it would, neverthe-
Jess, not have I_E;t_ssvd the rest of the Act. (Order
was jssued directing that, until Parliament by law
rovided otherwise, the State of Bihar do forbear
and ahstain from 1mposimg sales tax on out-of-State
dealers 1M respect of sales or purchases that had
taken place in the course of inter-State- trade or
commerce even though the goods had been deli-
vered as @ LI_II"CL‘E. result of such sales or purchases
for consumption in Bihar).

(Per Bhagwati J.): All the provisions contained
jn Bihar Sales Tax Act with regard to the regis-
tration of the outside dealer, the maintenance of
the books of account, submission of returns by him
to the Sales Tax authoritivs of the State of Bihar,
the production and inspection of books of account
before the Sales Tax authorities, the search of the
premises ol the outside dealer by them and the
imposition of penalties on him by reason of his
non-compliance with the various provisions cou-
tained in the Act amongst others are unwarranted
and the illegitimate exercise of the powers inci-
dental to the power of taxing sales or purchases con-
ferred upon the State of Bihar by Art. 246(3) and
the Entry 54 in List II of Sch. 7 to the Consti-
tution and do not affect non-resident businessmen
who are outside the territories of the State of Bihar.
(1953) 4 SCR 1069: AIR 1953 SC 252, Overruled.
(Paras 48, 51, 52, 110, 118, 137, 184)

(u) Constitution of India, Art. 226 — Infringe-
ment of fundamental rights — AIR 1953 Pat 57,

Reversed.

(Per S. R. Das Ag. C. T., Bose, Bhagwati and

Imam JJ.): In the Bihar Act (19 of 1947) there are
varous provisions laying down conditions whick
dealers must comply with or submit to. The provi-

sions in the Act undoubtedly constitute_rcstrictigns
on the fundamental right to carry on business whic
India by Art. 19

is guaranteed to every citizen O ;
(1) (g) of the Constitution. If the Act is ultra
vires the Constitution and consequently void these
onerous conditions can never be justified as reason-
able restrictions within the meaning of cl. (6) »f
ihat Articie. AIR 1953 Pat 87, Reversed. _

(Paras 5, 145)
N Anno: AIR Com.: Const. of India, Art. 226

. 16,

(v) Constitution of India, Art,
Explanation and (2) — Scope. '

(Per Bhagwati J.): It camot Le held that if
Art. 986(2) applies to the class of sales caverec
L Art, 286 (1) (a) and the Explanation thereto it
would result in discrimination against local  trade
in favour of inter-State trade and it will be in-
consistent with the provisions of Part 13 of the
onstitution.

The consumers within a State who would re-
SOrt to transactions of purchase across the bordsr
Star, & View to avoid the payment of the intras
Mate sales tax would be comparatively [ew anc

c : s
ould in conceivable cases be caught ‘within the
non-discri-

286 (1) (a) and

et by imposi Is of

2 posing a tax on goods ol A

mmamr}’. nature within the meaning of Art. "3104
; is reason is therefore no deterrent to hoid-

Ing that the ban under Art. 286(2) is absolute and
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o

3:1:1‘”(!('&{3(1 by Art. 286(1)(a) and the Explanations
wereto. (Para 104

(w) Constitution of India, . 286 (1 y
Lxplanation and (2) — Sc::r‘p'c.ﬁrt 288 ) A and

(Per Bhamwati J.): It canuot be said that ihe
Constitution itself lias divided transactions of sale
or purchase in the course of inter-State trade and
commerce into two distinct eategories, one ii\lli;m
within Art. 286(1)(a) and the Explanation thereto
and the other falling within Art. 286 (2). ‘The
transaction of sale or purchase would be one but
it is subject to the imposion of distinct bans hav-
ing 1ecard to the view-point [rom which it is being
looked at.

CIF it is looked at from the view-point of its
Leing an outside or an inside sale it may be caught
within the ban of Art. 286 (1) (a). If it is looked
at from the view-point of its being a éransaction
in the course of inter-State trade or commerce it
may be caught within the ban imposed by Art. 286
(2). These bans are mutually exclusive and may
have to be applied to the same transaction of sale
n+ nurchase, one ban not nccessarily exclnding the

other. (Para 106)

(x) Constitution of India, Art. 286 — Tax on
purchase.

(Per Bhagwati J.): A _transaction of sale or
purchase is not a unilateral transaction but a bila-
teral one and when it is looked at from the point
of view of a sale or purchase it is one transaction
which has two facets. From the point of view of
a seller it is a sale transaction and from the point
ol view of a purchaser it is a purchase transaction.
When therefore the transaction is one on which a
tax on sale or purchase can be levied it does not
necessarily mean that only a sales tax can be levied
and not a purchase tax. (The inside dealer mav
therefore be taxed on his purchases or if he sells
in retail to actual consumers in the State he mayv
be taxed on the sales. (Para 110)

(y) Constitution of India, Art. 286 — Validity
of tax — Inconvenience in recovering tax.

(Per Bhagwati J.): The convenience or incon-
venience of collecting a seoles tax or a purchase
tax is not a relevant consideration when omne is
considering the validity or otherwise of such a tax.

AIR 1949 FC 18, Rel. on. (Para 110)

(z) JInterpretation of Statutes — Harmonious
(Civil P. C. (1908), Preamble).

construction —
It is a cardinal

(Per Venkatarama Ayyar 1.):
rule of constriction that when there are in a Statute
two provisions which are in conflict with each other
such that both of them cannot stand. they should,
if possible, be so interpreted that effect can be given
to both, and that a construction which renders
cither of them inoperative and useless should not be
adopted except in the last resort. This is what Is
known as the rule of harmonious construction.

(Para 168)
AIR Com.: C. P. C,, Pre. N. 7.
Arts, 245, 246, 286
on non-resident per-

Anno:
(za) Constitution of India,
Sales tax legislation operating

sons.
(Per Venkatarama Avvar J. in a_dissenti{]g
judgment): A law enagted by the Indian Legis-
t of the matters enumerated in the

lature in respec r : 1 i
appropriate lists would Dbe wvalid provided it is for

the territory entrusted to their charge; whether it
was so or not would depend on whether there was
sufficient territorial connection between the person
who is sought to be chargeds or proceeded against
under the law and the country which enacts the
law; and_swhen such connection exists, the law is
ot strictly speaking extra-territorial, and it is not
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v &L (ze) Constitution of India, Art. 286 (1) (a) Ex.
uit:‘.g vires on tlie E‘g"“”““‘il.l"‘!‘t ll‘:{t_m:fl(lj.nl.::\, o planabon —  Ackual delivery, %
residing wathnn thu. State which o -.l g (Per Venkatarama Ayyar J. in a di.t.!;entin.

A sales tax legislation of a State whic ‘l that the  qudigment): The expression actinl delivery” i the
wise vahid is 111:.1. ultra \l\m‘nn the 5.?.\1-:'.::1” \'\'H]lll‘l tApheantion o Art, 2,5(5“’;{_“} meuns dl:li\'ury of th{:
Pesson poposed o be taned 1\ rfll\ -Itli\\\ discissed, poods o the purchuaser or his agent, ia:]t“l ‘]U]i‘v'l:ry
the teritontal Tanits ol the States Case k (Pava 197) (o the common carrier is not actual delivery,

: (Para 239
- B Statutes — Repeal and h= ) <10y
e NG TG 908),  CasEs REFERRED: Paras
b () (V39) AL 1932 SC 115: 19523 SCR 574
MDA . \ St o ¢
\ ik ar 10 It ds o well- (5C) e mar a1 o2 60, 143
\Pei ,\‘ l‘t\"["';.,:.'.l.‘?.r-\'\. u[h,{t when o statute () (V40) AIR 1933 SC 252 1953-4 SCR 1069
S i A e and words in the re- (5C) 5, 8, 10, 186, I8, 21, 23, 26, 28y 31
ity Ve aie Yeprodaeed i the new  statute, 32, 34, 35, 46, 48, 53, 60, 63, 69, 91, 92,
Jl i the sense which nad 93, 94, 99, 103, 109, ﬂ]jzu, 1_11, J__]_.-), 1}3’ 123
they sh sy --.:_:l.:.u tiem under the vepealed 123, 129,_' 130, 1""',’_"1‘1")'34 :‘I'I, 154, 167,
\et. \. the Legnlatire iy presumed  to be 168, 169, 176, 184, 186, 187, 204, 213, 213]
\\ inted with the constiyction which the Courts \ S _ B 314
havwe pat upen the words! and when they repeat (C) (V41) AIR 1934 SC 403: ]?'}1,") '.‘a(,I{_ 1
v ame words, they muk be taken to have ac- 1122 (SC) _ o ta_, ?)_; (:g),‘ 11‘}:_143
apted e terpretation put on them by the Court (p) (V38) AIR 1951 SC 97: 1951-2 SCR 127
w correctly retlecting the lemislative mind. (S . _ : 6
(Para 197) () (V39) AIR 1932 sC 16: 1952-3 SCR 133
Amo: AR Com.: C. P. C. Pre. N, 7. (SC)

i
(F) (1944) 1944 KB 718- lllﬁbli] I%{III?’ E5%{3911, 115
(ze) Constituti { India, Arts. 248, 246 — * (G) (1946) 1946 AC 163: 946-1 . 8 1
l'_\{mft(;:rri{;::a{ l:);)(:;.lt?on. B (H) (1898) 1898 AC 375: 67 L] OB
; 559

P T in a dissontine 55¢ 11, 71, 115, 116, 185

1\1 t'.t"-\ ;'i'.'-\ ........n:.‘;‘\ ‘i\'ii..}t\!lll-;' g'.nin:::ll ;1.1l|:1utlillt=L gttl?t: (D (1939) 1939 AC 215: 108 L] KB 320 - U

ua S. 991 d 100 of the Government o1 (1) (1914) 18 CLR 54 12, %4, 120, 185, 186

Inc ¢t 1935, s alo under Arks, 245 (1) and U1 11 CLH.l 12, 120

248 iIn respect In!‘ e matters mentioned in their  (K) (1920) 28 CLR 129 12, 74, 121
Wotive lists Hn4ave the l

e content and quality, (L) (1924) 264 US 219 68 Law Edn 646 13, 77

| oshiation with extra-territorial operation 1 (M) (1931) 285 08 393: 76 Law Edn 815 13, 78
2 the competence of this Uniom, it wiobi® (] (oo 218 US 205: 54 Law Edn 1001 13, 76, 75
1t te competence of the State, (O) (1881) 103 US 99. 26 Law Edn 443 I8}
TE'! b} 1

e = T (P) (1939) 306 US 466: 83 Law Edn 927 13, 80
©_WOrGs “extra-territorial operaion are used Q) (V16) AIR 1929 pPC &4 1929 AC

i two aiffereat senses s comnoting firstly, laws in 242 14, 72, 115, 119. 153
NPt o acts or events which take place inside {R) (V33) AIR 1946 PC 88: 50 Cal W\ 333
the State but have operation outside, and sccondly, (PC) ’ ’ )

Wy with referene: to the nationals ot a State in

b 14, 72
: : ! (S) (V36) ! 949 P T 7 1. 1 5
;-f":"f:;,_oi "I”"“i acts uu‘t~_l'\.h‘:_ in ity i_nrn_fwr sense, )Ctl.‘\i Ii)f ;::I)‘lsi d)(](.;;) FC3LT7: 76 Tt Aep 101~?0119
:I.I::“__:It:.~‘:::«.“;‘-;u‘;¢:‘.l*;..'. rpg':t;\'lhg l1_ut.r:l-tcn'1lnrml tll(]il'_{]_! {T) (V33) AIR 1948 PC 128: 75 Ind App 41: 49
el t_-,._;.‘._ extra-territorial .qu_ under Art, 245 Cri L] 503 (PC) 14, 119
| 13t i ‘\'.'!U.".tl the competence of the Parlinment (U) (V40) AIR 1953 SO 333. 1954-5 SCR 53
i ._.. ol .t.-’a-fi‘.:ztn: Ll'_I.,’:-;l_l:llI!t.‘ o enuct laws wwitly (SB) 16. 26 .:31 34 ().3 LI-":} 154, 189, 213
5‘ “.-.-;':"flln‘zlhl.‘ Geration in that sense, (V) (1584) 3 Co Rup,T;l:’ TG'ER’ f"r-‘gT, | =
_.  The words “laws withy extra-territorial  operq- (W) (1898) 2 28: 67 L] Ch 337 --
t_.:‘:.4 I An. 245 (2) must he understood in their (X) (1898) 1898 AC 571: 67 L] Ch 628 =
=. sirict Sease as having relerence to the Luws of o (Y) (V35) AIR 1948 pPC 118. 1948 FCR 1
[ State .u.': tl!:_‘:;‘ 1;:‘:'{1:;:,:1113 Morespect of acts done (PC) 23, 91, 93 134, 147, 195, 199
: :Jl‘+ t..;- State, (J:_;;-r.';iw_, the provision would (Z) (1932) 1952 AC 109: 195]1-2 All ER
, be .w_,*::;1 it as regards legislation ])}'1 ]I‘:uli;mwut o87 T 51,
i reonsistent as regards Ly enacted by Sates, (7.1) (V40) AIR 1933 : 1952-2 Mad L]
T, (Paras 199, 2000 614 > Mad 116: 19522 Mac 33. 93
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This appeal,

fitness granted by the
is directed against the

filed under a certificate of
High Court of Patna,
judgment of that High

Court pronounced on 4-12-1952 whereby it
dismissed the application made by the appellant
company under Art. 2726 of the Constitution
praying for an appropriate writ or order quash-
ing “the proceedings issued by the opposite
parties for the purpose of levying and realising
4 tax which is not lawfully leviable on the
petitioners” and for another ancillary reliefs.
(2) The relevant facts appearing from the
petition filed in support of the appellant com-
pany’s aforesaid application are as follows: The
appellant company is an incorporated company
he business of manufacturing and

carrying on t

selling various sera, vaccines, biological pro-
ducts & medicines. Its registered head office 1s
at Calcutta & its laboratory & factory are at

Baranagar in the district of 24-Perganas 1n

West Bengal.

It is registered as a dealer under the Ben-
oal Finance (Sales Tax) Act and its registered
number is S. L. 683A. Tts products have ex-
tensive sales throughout the Union of India
and abroad. The goods are despatched from

Calcutta by rail, steamer Or air against orders
accepted by the appellant company 11 Cal-
cutta. ‘

The appellant company has neither any
agent or manager in Bihar nor any office. go-
down or laboratory in that State. On 24-10-
1951 the Assistant Superintendent of Com-
mercial Taxes, Bihar wrolc & letter to the ap-
pellant company which canicluded as follows:

“Necessary action may therefore be taken
d under the Bihar
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Sales Tax Act. Steps may kindly be taken to
deposit Bihar Sales Tax dues in any Bihar
Treasury at an carly date under intimation to
this Department.”

On 18-12-1951 a notice was issued by the Sup-
crintendent, Commercial Taxes, Central Circle
Bihar, Patna calling upon the appcllz}nt com-
pany (i) to apply for registration and (ii) to sub-
mit returns showing its turnover for the period
commencing from 26-+-1950 and ending with
30-9-1951. This notice was issued under S, 13
(5), Bihar Sales Tax Act, 1947 (herecinafter
called the Act) read with R. 28, It was drawn
up according to Form No. 8 prescribed by the
rules and was headed “Notice of hearing under
S. 13 (5)".

The reason for issuing this notice, as recit-
ed therein, was that on information which had
come to his possession the Superintendent was
satisfied that the appellant company was liable
o pay tax but had nevertheless wilfully failed
to apply for registration under the Act. There-
after there was some correspondence between
the appellant company and the Bihar Sales Tax
authorities to which it is not necessary to refer
n detail. Suffice it to say that while the appel-
lant company denied its liability on the ground
‘inter alia’, that it was not resident in Bihar, it
carricd on no business there, none of its sales
took place in Bihar and that it djd not collect
any sales tax from any person of that State,
the Bihar Sales Tax authoritics maintained that
under S. 33, which was substantially based on
Art. 286 of the Constitution and was inserted
in the Act by the President’s Adaptation Order
promulgated on 4-4-1951, all sales in West
Bengal or any other State under which the
goods had been delivered in the State of Bihar
as a direct result of the sale for the purpose
of consumption in that State were liable to
Bihar Sales Tax.

Eventually on 29-5-1952 the Assistant
Superintendent of Sales Tax, Bihar called upon
the appellant company to comply with the
notice by 14-6-1952 and threatened that, in de-
fault of compliance, he would proceed to take
steps for assessment to the best of his judgment.

The appellant company by its letter dated
7-6-1952 characterised the notice under §,
13 (5) as ultra vires and entirely iilegal and
called upon the Superintendent " to forthwith
rescind and cancel the same. On 10-6-1952 the
appellant company presented before the High
Court at Patna a petition under Art. 226 claim-
ing the reliefs hereinbefore mentioned.

The respondents did not file any affidavit
in opposition controverting any of the allega-
tions of facts made in the petition and it must,
accordingly, be taken that those facts are aditt-
ed as correct by the respondents. The High
Court dismissed the petition on 4-12-1952 but
on the next day issued a certificate, under Art.

2.5] AL R

€ase inyoly.
S 10 the intey.
Hence

132 (1) of the Constitution, that the
ed a substantial question of law a
pretation of the Constitution,
present appeal.

(3) In view of the Importance of the
involved in this appeal the States
Uttar Pradesh, Madhya Pradesh, West Bengal,
Orissa, Punjab, Pepsu, Mysore, Travancore-
Cochin and Rajasthan applied for and obtain-
ed leave to intervene in this appeal.  Simijar
leave was applied for by and was granted (o
Tata Iron and Steel Company Ltd., and one
M. K. Kuriakose. The State of West Bengal,
Tata Iron and Steel Company Ltd., and M. K.
Kuriakose have supported the appellant com-
pany while the rest of the interveners have
opposed the appeal.

(4) Before the High Court the question of
maintainability of the petition was raised by
the respondents as a preliminary objection and
it was answered in their favour by the High

the

issucs
of Madras,

Court. In its judgment the High _Court
noticed that facts had not been mvesti-
gated nor had the liability of the appellant

company been determined and that in fact no
order of assessment had been made. It point-
ed out that it was not a case for the Sales Tax
Oflicer usurping a jurisdiction not vested in
him by law or acting in excess of his jurisdic-
tion or acting ‘mala fide’,

The High Court took the view that the
Act undoubtedly conferred jurisdiction on the
Sales Tax Officer to investigate the question of”
liability of a dealer to Sales Tax under the Act
and accordingly he was acting well within his
jurisdiction in issuing the impugned notice. 1If
on assessment the Sales Tax Officer erroneous-
ly holds the appellant liable to any tax, the
Act provides for rectifying that error by appeal
or revision under Ss. 24 and 25 of the Act.

According to the High Court such a deci-
sion, however erroneous, will nevertheless, be
a decision within the ambit of his jurisdiction
and the High Court cannot interfere with it by
a writ of prohibition or certiorari to quash. The
High Court accordingly held that the peti-
tion was not maintainable and was liable to
be dismissed.

(5) We are unable to agree with the above
conclusion. In reaching that conclusion, the
High Court appears to have overlooked the fact
that the main contention of the _appellant
company, as set forth in its petition, is that the
Act, in so far as it purports to tax a non-resi-
dent dealer in respect of an inter-state sale of
purchase of goods, is ‘ultra vires’ the Consti-
tition and wholly illegal. ous

In the impugned Act there are ‘-’ﬂl’('i‘:é,l_ {
provisions laying down conditions which 11*){"
lers must comply with or submit to, nﬂ“}"is'
to give only a few instances, compulsory f"%,_,)r
tration of dealers (S. 10), filing of returns (S. 1*
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ance and production of evidence in sup-
ort of the return (S. 13), production,
mqpcction and scizure of Dbooks of ac-
count or documents and scarch of premises

oS 1D
Sec

tra\‘cnlh

attcnd

o

e

tjon 26 prescribes  penalties for con-
sn of the provisions of the Act. Thesc
& other like provisions in the Act undoubtedly
constitute restrictions on the fundamental right
(o carry on business which is guaranteed to
every citizen of India by Art. 19 (1) () of the
Constitution. If, as contended, the Act 18
sltra Vires’ the Constitution and consequently
void these ONErous conditions can never be
jusmicd as reasonable restrictions within the
meaning of CL (6) of that Article as this Court

f — ‘Mohammad Yasin V.

held in the case ol
Town Arca Commitiee, Jalalabad’, AIR 1952

SC 115 (A). The same view was also express-
ed in the — ‘State of Bombay v. United
Motors  (India) Ltd’, AIR 1953 SC 252 (B)
| . p. 256, and again only recently in
~_ “Himmatlal Harilal v. State of Madhya
pradesh’, AIR 1954 SC 403 at p. 405 (O).
i (6) It is urged that the appellant being a
and cannot, therefore,

T

company is not a citizen
claim any fundamental right under Art. 19
which is available only to citizens and, there-
fore. the decisions of this Court referred to
| above have no application. While it is note-
worthy that the second case mentioned above
was concerned with the rights of a company, it
is. nevertheless, unnecessary, for the purposes
of this appeal, to decide whether a juristic per-
son like a company is a citizen as defined in
Part 11 of the Constitution and as such entitled

to the benefits of Art. 19.

Nor is it necessary (O consider whether
there has been any infraction of the right to
equal protection of the laws guaranteed by Art.
! 14 in that being a juristic person it cannot
claim any of the rights under Art. 19 which
only citizens can do. It is also true that Art.
31 which protects citizens and non-citizens
alike cannot be availed of as it deals with de-
| |privation of property otherwise than by way
o |of levying or collecting taxes as held by this
&‘:;1 Court in — ‘Ramijilal v. Income-tax Officer,
& [|Mohindargarly’, AIR 1951 SC 97 (D), and
\ that, therefore, the Act does not constitute an
!

infringement of the fundamental right to pro-

iperty under that Article. It is, however, clear
{ from Art. 265 that no tax can be levied or
. collected cxcept by authority of law which
must mecan a good and valid law.

- The contention of the appellant company
l s th_at the Act which authorises the assessment,
)iaf levying and collection of sgles tax on inter-
v |State trade confravencs and constitutes an in-
{ " |fringement of Art. 286 and is, therefore, ‘ultra

vires’, void and unenforceable. If, therefore,
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this contention be well founded, the remedy by?
way ol a writ must, on principle and autho-’
rity, be available to the party aggricved.

(7) It has been argued that the applica-
tion was premature, for there has, so far, been
no investigation or finding on facts and no
assessment under S. 13 of the Act. The appel-
lant company, contending, as it does, that the
Act is ‘ultra vires' and void, should have
ienored the notice served on it and should not
have rushed into Court at this stage.

This line of argument appears to us to be
utterly unicnable. In the first place, it ignores.
the plain fact that this notice, calling upon the
appellant company to forthwith get itstlf regis-
tered as a dealer, and to submit a return and
to deposit the tax in a treasury in Bihar, pi:iccsl
upon it considerable hardship, harassment and]
liability which, if the Act is void under Art.|
265 read with Art. 280 constitute, ‘in presenti’
an encroachment on & an infringement of its
right which entitles it to immediately appeal
to the appropriate Court for redress.

In the next place, as was said by this-
Court in — ‘Commissioner of Police, Bombay
v. Gordhandas Bhanji’, AIR 1952 SC 16 at
pp. 21-22 (E), when an order or noiice ema-

from the State Government or any of

nates
its responsible officers directing a person to do
order or notice

something, then, although the
may eventuaily transpire to be ‘ulira vires’ and
ybviously one which ‘prima

bad in law, it 18 ¢
facie’ compels obedience as a matter of pru-

dence and precaution.
It is. thercfore, not reasonable to expect

the person served with such an order or notice
to ignore it on the ground that it is illegal, for
he can only do so at his own risk and peril.
This Court has said in the last mentioned case
that a person placed in such a situation has
the right to be told definitely by the proper
legal authority exactly where he stands and
what he may or may not do.

(8) Another pleca advanced by the respon-
dent State is that the appellant company is not
entitled to take procecdings praying for the
issue of prerogative writs under Art. 226 as it
has adequate alternative remedy under the
impugned Act by way of appeal or revision.
The answer to this plea is short and simple.

The remedy under the Act cannot be said |,
to be adequate and is, indeed, nugatory or use-
less if the Act which provides for such remedy ;

i itself *ultra vires’ ancs void and the principle
relied upon can, therefore, have no application

where a party comes to Court with an allega-|

tion that his right has been or is being threa-
tened to be infringed by a law which is ‘ultra

vires’ the powers of the legislature which enact-|
ed it and as such void and prays for appropriatel

relief under Art. 226.
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. As said by this Court in — ‘Himmatlz}l
Harilal Mehta v. State of Madhya Pradesh’.
(C), (supra) this plea of the Statc stands nega-
tived by the decision of this Court in — ‘State
of Bombay v. United Motors (India) Lid.”. (B).
(supra). We are, therefore, of the opinion, for
reasons stated above, that the High Court was
not right in holding that the petition under
Art. 226 was misconceived or was not main-
tainable. It will, therefore, have to be examin-
ed and decided on merits.

(9) Coming. then, to the merits of the peti-
tion, the principal question is whether the tax
Ahreatened to be levied on the sales made by
the appellant company and implemented by
delivery in the circumstances and manner men-
tioned in its petition is leviable by the State of
Bihar. The legal capacity of the State of Bihar
1o tax these sales is questioned on the follow-
ing grounds, namely:

(A) that the sales sought to be taxed hav-
ing taken place in the course of inter-State trade
or commerce and Parliament not having by
law provided otherwise, all State are debarred
from imposing tax on such sales by recason of
Art. 286 (2);

(B) that even if the ban under Art. 286
{2) did not apply, the State of Bihar is not
competent to impose tax on such sales on a
correct reading of Art. 246 (3) read with Entry
54 of List IT in the Seventh Schedule and Art.
286 (1);

(C) that the Bihar Sales Tax Act. 1947 can
have no extra-territorial operation and cannot,
therefore, impose tax on such sales by a non-
resident seller;

(D) that on a true construction of the
Act itself, it does not apply to the sales sought

‘1o be taxed.

(10) Re (A): The main contraversy in

this appeal has centred round this ground. Tt
raises a _question of construction of Art. 286
-of the Constitution. In the judgment under
appeal, the High Court took the view that sales
-or purchascs in the course of inter-State trade
-or commerce referred to in Art. 286 (2) must
be construed so as to exclude the particular
«lass of sales or purchases described in the Ex-
‘planation to Cl (a) of Art. 286 (1) and that,
therefore. the provisions of the Bihar Sales Tax
Act, 1947, in so far as. they purported to im-
pose tax on such sales, were not in conflict
which Art. 286 (2) as so construed.

After this decision of the Patna High
Court, the question came up for consideration
before a Constitution Bench of this Court in
— ‘State of Bombay v. United Motors (India)
Ltd., (B), (supra). The majority of that Bench
held that Art, 286 (D (a), read with the Ex-
planation thereto ahd construed in the light of
Arts. 301 and 304, prohibited the taxation of
sales or purchases involving inter-States ele-

ments by all States except the State in Which
the goods were actually delivered for the pur-
posc of consumption therein and that Cl. (2)
of Art. 286 did not affect the power of the
State in which delivery of the goods was ‘so
made to tax the sales or purchases of the kind
mentioned in the Explanation, the effect of
which was to convert such inter-State transac-
tions into intra-State transactions and to take
them out of the operation of Cl. (2) of that
Article.

It ts quite clear that if this majority view
is to prevail, this ground urged by learned
counsel for the appellant company and strongly
supported by the learned Attorney-General ap-
pearing for the interveners, the State of West
Bengal and Tata Iron and Steel Company Ltd.,
and by learned counsel for M. K. Kuriakose
must fail.

It has, accordingly, been pressed upon us
that we are not bound by the majority decision
m that appeal from Bombay and that it is still
open to us to examine and ascertain for our-
selves the true meaning, import and scope of
the Article in question.  Learned counsel for
some of the interveners question our authority
to go behind the majority decision. It is,
therefore, necessary at this stage to determine
this preliminary question before cnlering upon
a detailed discussion on the question of con-
struction of Art. 286.

(11) In England, the Court of Appeal has
imposed upon its power of review of carlier
precedents a limitation, subject to certain ex-
ceptions.  The limitation thus accepted is that
it is bound to follow its own decisions and
those of courts of Co-ordinate jurisdiction,
and the “full” Court is in the same position
mn this respect as a division Court consisting
of three members.

The only exceptions to this rule are: (1)
the Court is entitled and bound to decide which
of the two conflicting decisions of its own it
will follow:; (2) the Court is bound to refuse
to follow a decision of its own which, though
not expressly overruled, cannot, in its opinion
stand with a decision of the House of Lords:
and (3) the Court is not bound to follow a
decision of its own, if it is satisfied lhﬂl.mi
decision was given ‘per incuriam’, ¢. g.. wnere
a Statute or a rule having statutory effect which
would have affected the decision was not
brought to the attention of the carlier Court(.:

Se¢ — “Young v. Bristol Acroplane ?0
Ltd.". 1944 KB 718 (F), which, on appeal

i L o, Viscount
the House of Lords, was approved by C
Simon in — ‘Young v. Bristol Acroplane, Dﬂ
Ltd’, 1946 AC 163 at p. 169 (G). A decisio
e f law
of the House of Igrds upon a question O bse-
is conclusive and binds the House in Su 5;'8
quent case. An erroneous decision of the Hou
of Lords can be set right only by an Act
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Pariiament.  (Sce — “London Sircet Tramways
Co.. Ltd. v. London County Council’, 1898 AC
375 (H)). This limitation was repeated by
Lord Wright i1 — ‘Radclifte v. Ribble Motor
Services Ltd', 1939 AC 215 at p. 245 (D.
.:_13) The High Court in Australia, which is
the highest Court in that Common-wealth, has
not adopted such a  rigid rule. In the —
“Tramways case’, 1914-13 CLR 54 (1), the rule
was thus laid down by Griffith C. J. at p. 58:
~ UInmy opinion, it is impossible to main-
:ain an abstract proposition that Court is
either legally or technically bound by pre-
vious decisions. Indeed, it may, in a proper
case. be its duty to disregard them. But the
lo should be applied with great caution, and
only when the previous decision is manifestly
wrong. as. for instance. if it proceeded upon
the mistaken assumption of the continuance of
a repesaled or expired Statute, or is contrary to
2 decision of another Court which this Court
hound to follow: not, I think, upon a mere

ceostion that some Or all of the members

spgge
of the later Court might arrive at a different
‘res integra’.

conclusion if the matter Wwas
Otherwise there would be grave danger of want
of continuity in the interpretation of law.”

in the samec casc Barton, J. in the concluding
paragraph of his judgment at p. 69 expressed
himself thus:

“In conclusion, I would say that I never
thought that it was not open to this Court to
review its previous decision upon good cause.
The question is not whether the Court can do
<o. but whether it will, having duc regard to
the need for continuity and consistency in the
judicial decision.

Changes in the number of appointed J usti-
ces can, ] take, it never of themselves furnish
. reason for review. That the prior decision
was that of little more than half their number
might be urged with greater fairness, but it
cannot be urged against — ‘Whybrow’s case’,
11 CLR 1 (J1), which was decided by the whole
Court then in existence save the Justice who as
President of the Arbitration Court, Wwas 4
party respondent to the order ‘nisi’.

But the Court can always listen to argu-
ment as to whether it ought 1o review a part-
cular decision, and the strongst reason for an
overruling is that a decision is manifestly wrons
and its continuance is injurious to the public
interest.

It is interesting to note that in that
Judges agreed that the decision in — ‘Why-
brow’s case’. (J1). was to be treated as open
to review (Per Griffith C. J., at p. 58) althougli
in the end. after reviewing the position afresh
in the light of new arguments advanced before
It. the Court camc to the same conclusion. —
Amalgamated Society of Engineers v. Adelaide
Steamship Co.’, 1920-28 CLR 129 (K), may

]
i
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also be referred to as an instance where thee
High Court of Australia departed from its pre-
vious decision.

(13) In the
have been a conside

United States of America there
rable number of cases iIr.
which the Supreme Court has explicitly and
avowedly overruled its prior decisions but there
have been morc instances in which the doct-
rines declared in prior cascs have been in part
evaded or modified without explicit repudia-
tion. (Willoughby — Constitution of the
United States, 2nd Edn., Vol. 1, pp- 74-75).
In — ‘State of Washington V. Dawson & Co.,
(1924) 264 US 219 (L). Brandies J., in his dis-
senting judgment said: .

“The doctrine of ‘starc decisis’ should not
deter us from overruling that case and thosc
which follow it. The decisions are recent ones.
They have not been acquiesced in. T hey have
not created a rule of property around which
vested interests have clustered. They affect
solely matters of a transitory nature. On the
other hand, they affect seriously the lives of
men, women and children, and the general wel-
fare. ‘Stare decisis’ is ordinarily a wise rule of
action. But it is not a universal, inexorable
command. The instances in which the Courts
have disregarded its admonition are many”.
In a foot-note to this judgment the learned
Judge set out a large number of instances where
the carlier decisions had been overruled. In
another dissenting judgment in — ‘David Bur-
net v. Coronado Oil & Gas Co., (1931) 285
US 393 (M), the same learned Judge, after quot-
ing a passage from the judgment of Lurton Jon
i1 — ‘Hertz v. Woodman’, (1909) 218 US 205
at p. 212 (N). proceeded to say:

«*Srare decisis’ is usually the wise policy,

because in most matters it is more important
that the applicable rule of law be settled right.
Compare — ‘National Bank of Genesee V.
Whitney’, (1881) 103 US 99 (0O). This
is commonly truc cven where the errot
is a matter of scrious —concern,  pro-
vided correction can be had by legislation. But
in cases involving the Federal Constitution,
where correction through legislative action is
practically impossible, this Court has often
overruled ite carlier decisions. The Court
bows to the lessons of experience and the force
of belter reasoning recognising that the process
of trial and error, sO fruitful in the physical
sciences, is appropriate also in the judicial func-
tion”.
In his separate but concurring judgment in —
‘ft.-lark Graves v. People of the State of New
‘1‘0.1'1\"1 (I.‘)BF}_) 306 US 406 (P), Frankfurter 1.,
observed:

“Judicial exegesis 1Is unavoidable with
reference to an Act likeYour Constitution,
drawn in many particulars with purposed vague-
ness so as to leave room for the unfolding
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Tuture. But the ultimate touchstone of consti-
tutionality is the Constitution itself and not
what we have said about it”.

In this case two previous decisions were ex-
pressly overruled and two more were impliedly
overruled.

(14) We now come to the Privy Council
which, prior to the commencement of our Con-
stitution was the highgst Court of Appeal to
hear appeals from the Indian High Courts. In
re Payment of Compensation to Civil Servants,
AIR 1929 PC 84 at p.87(Q), in repelling the
contention that the Board was bound in law, &
without examination, to follow an earlier de-
cision whether they considered it right or wrong
the Marquess of Reading said:

“Their Lordships are unable to hold that

this proposition stated in such an extreme form
1s established. It may well be said that the
Board would hesitate long before disturbing
a solemn decision by a previous Board, which
raised an identical or even a similar issue for
determination: but for the proposition that the
Board is. in all circumstances, bound to follow
a previous decision, as it were, blindfold, they
are unable to discover any adequate authority.
In other words, no inflexible rule, which falls
in all circumstances to be applied, has been
laid down.”
In the — “Attorney-General of Ontario v.
Canada Temperance Federation’, AIR 1946
PC 88 (R). Viscount Simon stated the ‘practice
of the Board in the following terms:

“Their Lordships do not doubt that in
tendering humble advice to His Majesty, they
are not absolutely bound by previous decisions
of the Board, as is the House of Lords by its
own judgments. In ecclesiastical appeals. for
instance, on more than one occasion the Board
has tendered advice contrary to that given in
a previous case, which further historical re-
search has shown to have been wrong.

But on constitutional questions it must be
seldom indeed that the Board would depart
from a previous decision which it may be
assumed will have been acted upon both by
Governments and subjects”.

Finally, in — ‘Phanindra Chandra Neogy v.
The King’, AIR 1949 PC 117 (S), Lord Sim-
onds said at p. 118:

“Their Lordships‘ then have before them
a decision upon facts which in no material res-
pect difier from those of the present case. Even
S0, 1t is, as they recognise, competent for them
humply to tender advice to His Majesty in-
consistent with a previous decision, though it
can only be in most exceptional circumstances
that such a course should be taken ... ...

ccognising  the possibility, they have heard
full argument and, having done so, see no rea-
son to doubt the validity of the reasoning or the
correctness of the conclusion in — ‘H. . B.

Gill v. The King’, AIR 1948 PC 128 (T), ang
they do not think it necessary to repeat What
was said there”. e

(15) In considering the applicability o
the principles laid down in the decisions here.
in before mentioned, it should be borne in ming
that the English decisions may well have been
influenced by considerations which can no
longer apply to the circumstances prevailing in
India. The error, if any, of the Court of Appeal
in England, may be corrected by the House of
Lords or eventually by Parliament by a simple
majority.

The mistakes, if any, made by the High
Court of Australia, if not corrected by itself
in a subsequent case, could be set right by
the Privy Council when appeals were taken
there or by the appropriate legislative autho-
rity. An error made by the House of Lords
or the Privy Council can easily be rectified by
Parliament by a simplc majority by an amend-
ing statute. But in a country governed by a
federal Constitution, such as the United States
of America and the Union of India are, it is
by no means casy to amend the Constitution if
an erroneous interpretation is put upon it by
this Court. (See Art. 368 of our Constitution).

An erroncous interpretation of the Consti-
tution may quite conceivably be perpetuated
or may at any rate remain unrectified for a con-
siderable time to the great detriment 1o public
well being.  The considerations adverted to in
the decisions of the Supreme Court of America
quoted above are, therefore, apposite and
apply in full force in determining whether a
previous decision of this Court should or should
not be disregarded or overruled. There is noth-
ing in our Constitution which prevents us from
departing from a previous decision if we are
convinced of its error and its baneful effect on
the general interests of the public.

Article 141 which lays down that the law
declared by this Court shall be binding on all}
Courts within the territory of India quite ob-
viously refers to Courts other than this Court.
The corresponding provision of the Govern-
ment of India Act, 1935 also makes it clear that
the Courts contemplated are the Subordindte
Courts.

. (16) There are several circumstances T¢-
lating to the majority decision of the Court in
— ‘§talc of Bombay v. United Motors (lndlﬂl
Ltd.”, (B), (supra) to which reference must ©
made. That appeal was heard immediately be-
forc the hearing of the appeal reported a3 i;;
State of Travancore-Cochin v. Shanmuses
/ilas Cashew Nyt Factory’, AIR 1953 SC-- x

). commenced. The two appeals were, E::m
matter of fact, heard one after the oti‘crl em-
judgments were reserved in  both of t.clvcr.
The Constitution of the Benches was. hoj\';]dg“ |
different. In the first appeal one of the .

f'
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of that Bench expressly diflered from the majo-

rity decision and another learned Judge did
not accept the majority decision on many pomts.
In the sccond appeal one Judge of the Bench,
o was not a party to the first appeal, differ-
jority decision in the first ap-
The result, therefore, was that the majo-
differed from by

wh

peal. 1hc Lo
rity decision  was definitely
two Judges.

Bhaewati J., has now in the judgment he
has written in the present appcal which we
have had the advantage of reading reconsider-
od the matter and on further reflection he thinks
that the majority decision on the present issue
was erroncous and he now agrees substantially
with the view of Art. 286 (1) (a) rcad with the
Explanation and Art. 286 (2) which was ex-
pressed in the two minority judgments referr-
od to above and which is adopted in the judg-
ment now being delivered in the present ap-

If Bhagwati J., had then expressed the
views he is now doing. then the majority in the
Bombay appeal would have been 3 to 2 and
i we add the opinion of the dissenting Judge
:n the Travancore-Cochin appeal then judi-
cial opinion would have been divided 3 to 3.
In this juxtaposition it is difficult to give the
majority decision in the Bombay appeal that
amount of sanctity and reverence which 1S us-
ually attributed to an unretracted majority deci-

sion of this Court.

(17) The majority decision does mnot
merely determine the rights of the two con-
tending parties to the Bombay appeal. Its
offect is far-reaching as it affects the rights of
all consuming public. Tt authorises the im-
position and levying of a tax by the State on an
interpretation of a constitutional provision
which appears to us to be unsupportable. To
follow that interpretation will result in perpe-
tuating what, with humility we say, is an error
and in perpetuating a tax burden imposed on
the people which, according to our considered
opinion, is manifestly and wholly unauthoris-
cd.

It is not an ordinary pronouncement
declaring the rights of two private individuals
‘inter s¢’. It involves an adjudication on the
taxing power of the States as against the con-
suming public generally. If the decision is
erroneous. as indeed we conceive it to be, we
owe it to that public to protect them against
the illegal tax, burdens which the States are
seeking to impose on the strength of that erro-
neous recent decision. .

(18) The third circumstance is that there .

appears to be some vagueness, if not incon-
sistency, in the maijority judgment itself. At
f 1953-4 SCR 1069 (B)), of the au-
nort the majority judgment says:

.one learned Judge who was party to the pre-
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“The expression ‘for the purpose of cong
sumption in that State’ must, in our opinion, be
understood as having reference not merely to
the individual importer or purchaser but as con-
templating  distribution eventually to consu-
mers in general within the State. Thus all
buyers within the State of delivery from out-
of-State sellers, except those buying for re-ex-
port out of the State, would be within the
scope of the Explanatiog and liable to be taxed
by the State on their inter-State transactions.”
This passage seems to suggest that it is only
the buyers falling within the Explanation who
are liable to be taxed by what has been called
in the discussion before us as the delivery
State. According to this passage, read by itself,
the out-of-State sellers are not considered lia-
ble to be taxed on the sales. The whole trend
of the rest of the majority judgment and the
actual decision therein run counter to this con-
clusion, for the out-of-State sellers were, by
reason of the Explanation, subjected to the
taxing power of the delivery State.

Indeed, Bihar is claiming to tax the ap-
pellant company, an out-of -the State seller,
by virtue of the majority decision and all other
States intervening and supporting Bihar read
the judgment in that way and none of them
accepts the quoted passage as containing the
actual ‘ratio decidendi’ of the majority judg-
ment. This confusion, we consider, is also a
cogent reason for re-examining that decision.

(19) Reference is made to the doctrine of
finality of judicial decisions and it is pressed
upon us that we should not reverse our pre-
vious decision except in cases where a material
provision of law has been overlooked or where
the decision has proceeded upon the mistaken
assumption of the cortinuance of a repealed or
expired statute and that we should not differ
from a previous decision merely because a con-
trary view appears to us to be preferable.

It is needless for us to say that we should
not lightly dissent from a previous pronounce-
ment of this Court. Our power of review,
which undoubtedly exists, must be ech:rc:isrxl;l
with due care and caution and only for advanc-|
ing the public well-being in the light of the
surrounding  circumstances  of each case
brought to our notice but we do not consider
it right to confine our power within rigidly fix-
ed limits as suggested before us.

If on a re-examination of the question
we come to the conclusion, as indeed we have,
that the previous majprity decision was plain-
ly erroneous then it will be our duty to say so
and not to perpetuate our mistake even when

vious decision considers it incorrect

. on fur-
ther reflection. We should do so all the more
readily as our decision is on a constitutional
question and our erroneous decision has im-
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posed illegal tax burden on the consuming
public and has otherwise given rise to public
inconvenience or hardship, for it is by no
' means c¢asy to amend the Constitution.
Sometimes frivolous attempts may be
made to question our previous decisions but if
the rcasons on which our decisions are found-
ed are sound they will by themselves be sufii-
cient safeguard against such frivolous attempts.
Further, the doctring of ‘stare decisis’ has
hardly any application to an isolated and stray
decision of the Court very recently made and
not followed by a series of decisions based
thercon. .
The problem before us does not involve
overrulink a series of decisions but only in-
volves the question as to whether we should
approve or disapprove, follow or overrule, 4
Very recent previous decision as a precedent.
In any case, the doctrine of ‘stare decisis’ is
not an inflexible rule of law and cannot be
permitted to perpetuate our errors to the de-
triment to the general welfare of the public or

L=}

a considerable section thereof.
(20) It is pointed out that all the States
are realising sales tax in respect of sales or
purchases of goods where the goods are actual-
ly delivered for consumption within their res-
pective boundaries on the faith of our previous
decision and a reversal of that decision will up-
set the economy of the States and will indeed
render them liable to refund moneys already
collected by them as taxes. This circum-
stance, it is pressed upon us, should alone deter
us from differing from the previous decision.
We are not impressed by this argument. It
has not yet been decided by this Court that
moneys paid under a mutual mistake of law
. induced by a wrong judicial interpretation of a
statute or the Constitution must necessarily be
refundable as money had and received. If, as
contended, moneys so paid are in law refund-
able the States cannot complain any more than
a private individual in similar circumstances
could do. Finally, if the State economy is up-
set the appeal must be to Parliament which
under Article 286(2) itself has ample power to
make suitable legislation. _
(21) The impugned decision is a recent
one. The judicial opinion was divided, if not
evenly balanced. One of the four Judges who
formed the mdjority has revised his opinion as
stated above. The decision on the point noted
above seems to be somewhat inconsistent and
is, at any rate, not quite clear. It has encourag-
ed the imposition of taf burdens on the con-
suming,public on an interpretation of the Con-
stitution which appears to us to be plainly
erroneous,
.. It has given rise to considerable inconve-
jence and hardship to business people who
ave not acquiesced in it by any means. To

ATE OF BIHAR (Das Ag. C. J.) [Prs. 19.99

rectify the error by the legislative process
diflicult, for a constitutional
quires a specified majority w
ways be available and if it jp
ment of the legislative Tists it wil] require the
consent of 4 Tequisite number of the States
wh:dn In this instance, cannot reasonably be
expected.

~In the premises, we think that it is
cisely a case where, in the public i
meaning, scope and effect of Art.
be re-examined afresh in the
arguments now advanced b
experience we have since
judgment the majority decision in — ‘State of
Bombay v. United Motors (India) Ltd. (B)
(supra) is, in the circumstances alluded to.
open to review and we are entitled to re-cxa.
mine Art. 286 in order to ascertain its true
meaning, scope and effect so far as it is neces-
sary for the purposes of this appeal and we
proceed on this basis.

(22) It is a sound rule of consfruction of
a statute firmly established in England as far
back as 1584 when — ‘Heydon’s case’, (1384)
3 Co Rep 7a (V) was decided that—

A e for the sure and true interpreta-1
tion of all Statutes in gencral (be they penal
or beneficial, restrictive or enlarging of the
common law) four things are to be discerned
and considered :

Ist. What was the com
making of the Act,

2nd. What was the mischief and defect|
for which the common law did not provide,
3rd. What remedy the Parliament hath
resolved and appointed to cure the disease ofl
the Commonwealth, and
4th. The true reason of the remedy: and|
then the office of all the judges is always to
make such construction as shall suppress the,
mischief, and advance the remedy, and to sup-|
l

]A.I.Iﬁ

1S

amendment re.
hich may not al-
volves an amengd-

pre-
nterests, the
286 should
light of the fresh
cfore us and the
acquired. In our

mon law before the|

press subtle ‘inventions and evasions for conti-
nuance of the mischief, and ‘pro privato it
modo’, and to add force and life to the curey
and remedy, according to the true intent of the
makers of the Act, ‘pro bono publico’”. Q) 2
In — ‘“In re, Mayfair Property Co.’, (lsﬂ‘qgg
Ch 28 at p. 35 (W) Lindley M. R. m i
found the rule “as necessary now as ‘f (1;)-,
when Lord Coke reported ‘[—Icych:m’s_cas'(-jo ;
In — “Eastman Photographic Materia < and
Comptroller General of Patents, Des’% Ear
Trade Marks’, 1898 AC 571 at p. 576 (X)
of Halsbury re-affirmed the rule as fo o B

»  “My Lords, it appears to me thﬂ;l
strue the Statute in question, it is “‘;t ;
timate but highly convenient to r{:g
the former Act and to the as_certmr_lse.
which the former Act had given 1r,le r
the later Act which provided t
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These three being compared I cannot doubt
the conclusion.”

It appears to us that this rule is cqually appli-
cable to the construction of Art. 286 of our
Constitution. In order to properly interpret
the provisions of that Article it is, thercfore,
necessary to consider how the muitter stood
immediately before the Constitution came into
force. what the mischief was for which the old
law did not provide and-the remedy which has
been provided by the Constitution to cure that
mischief.

(23) The position with respect to taxation
on sales or purchases of goods that prevailed
in the country had better be stated in the lan-
guage of Patanjali Sastri C. J. who-delivered
the majority judgment in the — ‘State of Bom-
bay v. United Motors (India) Ltd. (B) (supra).
After expressing the view, based on the autho-
rity of the — “Wallace Brothers Co. Ltd. v.
Commr. of Income Tax, Bombay’, AIR 1948
PC 118 (Y) that in the case of sales tax, it was
not necessary that the sale should take place
within the territorial limits of the State in the
sense that all the ingredients of a sale, like the
agreement to sell, the passing of title, delivery
of the goods, etc., should have a territorial
connection with the State and that, broadly
spzaking, local activities of buying and selling
carried on in the State in relation to local
goods would be a sufficient basis to sustain the
taxing power of the State, provided of course
that such activities ultimately resulted in a
concluded sale to be taxed, the learned Chief
Justice proceeded to say:

“In exercise of the legislative power con-
ferred upon them in substantially similar
terms by the Government of India Act, 1935,
the Provincial Legislatures enacted Sales Tax
laws for their respective Provinces, acting on
the principle of territorial nexus referred to
above: that is to say, they picked out one or
more of the ingredients constituting a sale and
made them the basis of their sales tax legisla-
tion. Assam and Bengal made, among other
things, the actual existence of the goods in the
Province at the time of the contract of sale the
test of taxability. In Bihar the production or
manufacture of the goods in the Province was
made an additional ground. A net of the widest
range perhaps was laid in the Central Provinces
and Berar where it was sufficient if the goods
were actually “found” in the Province at any
time after the Contract of Sale or Purchase in
respect thereof was made. Whether the terri-
torial nexus put forward as the basis of the
taxing power in each casc would be sustained»
as sufficient was a matter of doubt not having
been tested in a Court of law. And such claims
to taxing power led to multiple taxation of the

.. same transaction by Provinces and cumulation

of the burden falling ultimately on the con-

suming public. This situation posed to the,
Constitution makers the problem of restricting
the taxing power on sales or purchases "in-
volving 1nter-State elements, and alleviating
the tax burden on the consumer. At the same
time they were evidently anxious to maintain
the State power of imposing non-discrimina-
tory taxes on goods imported from other States,
while upholding the cconomic unity of India
by providing for the feedom of inter-State
trade and commerce. In their attempt to har-

.monise and achicve these somewhat conflicting

objectives, they enacted Arts. 286, 301 and:
304.

Leaving out, for the moment, the question as
to whether Arts. 301 and 304 have ahy bear-
ing on the question of construction. of Arti-
cle 286, as to which we entertain a contrary
opinion, the above passage quite adequately
depicts the picture of chaos and confusion that
was brought about in inter-State trade or com-
merce by indiscriminate exercise of taxing
power by the different Provincial Legislatures
founded on the theory of territorial nexus be-
tween the respective Provinces and the sales or
purchases sought to be taxed.” It was to curs
this mischief of multiple taxation and to pre-
serve the fres flow of inter-State trade or com-
merce in the Union of India regarded as one
cconomic unit without any provincial barrier
that the Constitution makers adopted Art. 286
in the Constitution which runs as follows :

“286. (1) No law of a State shall impose,.
or authorise the imposition of a tax on the-
sale or purchase of goods where such sale or
purchdse takes place—

~(a) outside the State; or

(b) in the course of the import of the
goods into, or export of the goods out of, the
territory of India.

Explanation.— For the purposes of sub-
clause (a), a sale or purchase shall be dgemed
to have taken place in the State in which the
goods have actually been delivered as a direct
result of such sale or purchase for the purpose
of consumption in that State, notwithstanding
the fact that under the general law relating to-
sale of goods the property in the goods has by
reason of such sale or purchase passed in an-
other State.

(2) Except in so far as Parliament may
by law otherwise provide, no law of a State:
shall impose, or authorise the imposition of, a
tax on the sale or purchase of any goods where
such sale or purchase take place in the course
of inter-State trade or commerce:

Provided that the President may by .order
direct that any tax on the sale or purchase of
goods which was being lawfully levied by the
Government of any State iwmimediately before
the commencement of this Constitution shall, .
notwithstanding that the imposition of such®
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» tax is contrary to the provisions of this clausc,
contnue to be levied until the thirty-first day
of March, 1951,

(3) No law made by the Legislaturc of a
State imposing, or authorising the imposition
of, a tax on the sale or purchasc of any such
goods as have been declared by Parliament by
law to be cssential for the life of the commu-
nity shall have eflect unless it has been reserv-
ed for the consideration of the President and
has received his assent.” '

(24) Article 286 is in Part XII of the Con-
stitution which deals with “Finance, Propérty,
Contracts and Suits.” It is one of the several
Articles which are grouped under the heading
“Miscellaneous Financial Provisions” in Chap-
ter I of that Part. It is to be-noted that it has
not found a place in Part X1, Chapter 1 where-
of deals with “Legislative Relations” including
“Distribution of Legislative Powers” between
Parliament and the Legislatures of States. The
marginal note to Art. 286 is “Restrictions as to
imposition of tax on the sale or purchase of
1g00ds”, which, unlike the marginal notes in
Acts of the British Parliament, is part of the
Constitution as passed by the Constituent As-
sembly, ‘prima facie’, furnishes some clue as
to the meaning and purpose of the Article.

~ Apart from the marginal note, the very lan-

guage of that Article makes it abundantly
clear that its object is to~place restrictions on
the legislative power of the States with respect
“to the imposition' of taxes on the sales or pur-
-chases of goods. - g

It will be recalled that S: 100(3),Govern-
ment of India Act, 1935 read with Entry 48
of List II of the Seventh Schedule to thaf Act
£ave power to the Provincial Legislatures to
make laws with respect to “Taxes on -sale of
goods and on advertisements.” Pursuant ‘to
the legislative power thus conferred on therm.,
the Provincial Legislatures enacted Sales Tax
Acts for their respective Provinces, Although

in most of those Acts “Sale” was first ‘defined.
the property in the.

as meaning transfer of :
geods, 50 as to make the passing of the pro-
perty within the Province the

The imposition of tax on the sales or pur-
chases of goods on the basis of a very slight
territorial connection or nexus resulted in what
has been graphically described by Patanjali

‘Sastri C. J. in the passage quoted above from
the majority judgment in the Bombay appeal.

his imposition of multiple taxes on one and
the same transaetion of sale or purchase was

certainly calculated to hamper and discourage
“free flow of trade within India regarded as

‘chases from th

principal basis '
for the imposition of the tax, yet by means of-
. Explanations to that definition, those Acts gave
-extended meanings to that word and thereby
-enlarged the scope of their operation.
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one economic unit. This undesirable state
aftairs had to be put right.

Therefore, while the Constitution makerg
by Art. 246(3) rcad with Entry 54 in List 11 of
the Seventh Schedule to the Constitution COn-
ferred power on the Legislatures of Part A ang
Part B States to make law with respect to
“Taxes on the sale or purchase of goods other
than newspapers” they at the same time by
Art. 286 clamped on that legislative power
several fetters. Broadly speaking, the fetters
thus placed on the taxing power of the States
are that no law of a State shall Impose  or
authorise the imposition of a tax on the sale
or purchase of goods where such sale or pur-
chase takes place, (a) outside the State or (b)
in the course of import or export or (c) except
in so far as Parliament otherwise provides, in
the course of inter-State trade or commerce
and lastly (d) that no law made by the Legisla-
ture of a State imposing or authorising the im.
position of a tax on the sale or purchase of
any such goods as have been declared by Par-
liament by law to be essential for the life of
the community shall have effect unless it has

cen reserved for the consideration of the Pre.
sident and has received his assent.

It should be noted that these are four,
separate and independent restrictions placed
upon the legislative competency of the States
to make a law with respect to matters enume-
rated in Entry 54 of List 1. In order to make
the ban effective and to leave no loophole the
Constitution makers have considered the diffe-
rent aspects of sales or purchases of goods and
placed checks on the legislative power of the
States at different angles. Thus in . (I(a) of
Art. 286 the question of the situs of a sale or!

purchase engaged their attention and they

forged a fetter on the basis of such situs to
cure the mischief

] of multiple taxation by the
States on the basis of the nexus theory.
In cl. (1)(b) they considered sales or pur-
¢ point of view of our foreign
trade and placed a ban on the States’ taxing
power in ordér to make our foreign trade free
from any interference by the States by way of
a lax mmpost. In ¢l (2) they looked at sales of
purchases in their inter-State character and im-
posed another ban in the interest of the free-
dom of internal trade. Finally, in cl. (
Constitution makers’ attention was rivetted ¢
the character and quality of the goods, theg‘ln
sclves and they placed a fourth restriction

of

o
A
b
1
|

3) the|.

d onj,

the States’ power of imposing tax on “'n;;:ial
purchases of goods declared to be €

. for the life of the community.

jn some
These several bans may overlap é opera-
cases but in their respective scope ar They

tion they are separate and indcpendﬂnt'
deal with different phases of a sale © P
but, nevertheless, they are distinct

and one
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has nothing 0 do with and is not dt:pcnc;cnt on

'the other ©OT others. The States’ legislative
i er with respect 1o a sale or purchase may
he hit by one Of more of these bans. Thus,
take the case of a sale of goods declared by
parliament as essential by a seller in West
Bengal to a purchaser in Bihar in which goods
are actually delivered as a direct result of such
sale for consumption in the State of Bihar.

A law made by West Bengal without the
assent of the President taxing this sale will be
unmnstimzinml because (1) it will offend
Art. 286(1Xa) as the sale has taken place out-
side the temitory by virtuc of the Explana-
tion to ol. (1Xak (2) 1t will also offend Art. 286
() as the sale has taken place in the-course of
inter-State trade or commerce and (3) such law
will also be contrary (o Art. 286(3) as the goods
are ossential commodities and the President’s
scsent 10 the law was not obtained as required
bv Q. (3) of Art. 286. This appears to us to
he the general scheme of that Article.

(25) We come now ‘to the particular bans.
Although the Legislatures of the States were
empowered by Art. 236(3) read with Entry 54
of List 1T to make a law with respect 10 taxes
on szies or purchases of goods, the different
State Legisiatures, as already mentioned, con-
idered themselves free to make a law impos-
ing tax on sales or purchases of goods provid-
¢d they had some territorial nexus with such
sales or purchases,.e.g., that one Cr other of
the ingredients or events which go to make up
a2 szle or purchase was found to exist or had
happensd 1

within their respective territorics.
“Whether they were right or wrong.in so acling
ic a gquestion which has not been finally decid-
«d by the Courts but the fact is that they did
4. . .
This resulted in multiple, taxation which
manifestly prejudiced the interests of the ulti-
mate consumers and also hampered the free
flow of inter-State trade or commerce. So the
Constitytion makers had to cure that mischief.
The first thing that they did was 10 take away
the States’ 1axing power with respect 10 sales
or purchases which took place outside their
:?Spc’-'u%'e territories. This they did by cL. (1)
1‘3 H__Lhc watter had been left there, the solu-
‘u“ would have been imperfect, for then the
9];5110;1 as to which sale or purchase takes
Epf: outside a State would yet have remained
5o 50 the Constitution makers had to ex-
did b‘?v'hat an outside sale was and this they
y the Explanation set forth in cl. (1).
EIDIISFI' language employed in framing the
argumc;lloﬂ. however, has given scope for
able difn to counsel and presented consider-
Bt culties to the Court in ascertaining its
simply saa'r:id Jintendment. If the Explanation
fa), a Salel For the purposes of sub-clause
Ll asc shall be deemed to have

taken place outside a State when the goods,

have actually been delivered for the purpose of
consumption in another State, notwithstanding
the fact, elc., etc.”, then none of the difficulties
would have arisen at all. But why, it is asked,
did the Constitution makers seck to explain
what was an outside sale or purchasc by say-
ing that a sale or purchasc was 1o be deemed
to takc place inside the particular State men-
tioned in the Explanatiog?

Was the purpose of the Explanation only
to. explain what was an outside sale or pur-
chase or was it also its purpose to allot or as-
sign a particular class of sales or purchases of
the kind mentioned therein {o a particular State
so as to put the question of situs of the sales
or purchases of that description beyond the
pale of controversy? These are questions
which arise and are raised because of the
somewhat involved language of the Explana-
tion. Four different vicws as to the true mean-
ing and effect of the Explanation have been
suggested for our consideration and arguments
have been advanced for and against the cor-
rectness of each of them. In the view we have
taken, it is not necessary for us to €xpress any
final opinion in the matter. We propose ac-
cordingly to note the possible views and record
very briefly the criticisms relating to each of
those views and the suggested answers (o such
criticisms. -

(26) One view which has been called the
strict view is this. In cl. (1Xa) the Constitution
makers have placed a ban on the taxing power
of the States with respect to sales or purchases
which take place outside the State. If the
matter had been left there the ban would have
been imperfect, for the argument would have
still remained as to where a particular sale or
purchase took place. Does 2 sale or purchase
take place at the place where the contract of
sale is made, or where the property in the
goods passes’or where the goods are deliver-
ed? These questions are answered by the Ex-
planation. '

That ‘Explanation is “for the purposes of
sub-clause (a)” i.¢., for the purpose of explain-
ing which sale or purchase is to be regarded as
haying taken place outside a State. By saying
that a particular sale or purchase is to be
deemed to take place in a particalar State the
Explanation only indicates that such sale or
purchase has taken place outside all other
Suates. The Explanation is neither an Excep-
tion nor a Proviso but only explains what is an
outside sale referred to in sub-cl. (a). This it
does by creating a fiction. That fiction is only
for the purposes of sub-cl. (2) and cannot be
extended to any other purpose.

It should be limited to its avowed pur-
pose. To say that this Explanation conr;'crs

¢ |
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«legislative power on what for the sake ?fisbrto
vity has been called the delivery State iy
usé it for a collaieral purpose which is no pud
missible.  Further, it is utterly illogical 84

i ; i 286 which was
untenable to say that Article e
introduced in the Constitution to place rgf {15
tions’ on the legislative powers of lhed 18 tl- .
by a side wind, as it were, gave elarge e

: \ of delivery by an
lative powers to the State b
cxplanation sandwiched between two ‘restric
tions’, -

This construction runs counter to the cn-
tirc scheme of the Article and the Explanation
and one may sce no justification for imputing
such indirect and oblique purpose 10 this Arti-
cle. Had the Constitution makers so desired
they could have done so in a more dircc_t and
straightforward way, To hold that the Expla-
nation has, besides its declared purpose, an-
other hidden purpose of conferring or cnlarg-
ing legislative power is to build up a fanciful
argument merely on the unfelicitous and in-
volved language used in the Explanation al-
though it is distinctly not the purpose of the
Explanation and although it does not purport
substantively and ‘proprio vigore’, to confer
any legislative power on any State.

[ts only purpose is o explain what an
outside sale is, so tha, by one stroke, as ji
were, it takes away the taxing power, in res.
pect of sales or purchases of the kind referred
o in the Explanation, of al States other than
the State where such sales or purchases are, by
the Explanation, 1o be deemed to have taken
place. This view of the Explanation was taken
in the dissenting judgment in the case of the
— ‘State of Travancore-Cochin v, Shanmugha
Vilas Cashew Nyt Factory (U, (supra). The
view that the Explanation is only for the pur-
poses of sub-cl. (a) of ¢, (1) and cannot be
carried over to ¢l, (2) was also taken in the dis-
senting judgment in the ‘State of Bombay v.
United Motors (India) Ltd. (By, (supra) at
p. 265,

(27) The criticism that has been levelled
against this strict view of the Explanation is
that it will not entirely eliminate the claims of
the States to tax sales or purchases on the basis

, 1t is said, Parlia-

inter-State trade
or commerce by cl. (2), all States will, in that
situation, claim the right to tax sales or pur-
chases if any one of the ingredients or events
making up the sale is 1o be
10 have happened in
been  suggested in reply to  this
cism that this apprehension is not at alf well-
founded. When Parliament will 1ift the ban
!mposed by cl, (2), the Explanation will conti-
Nuc (o operate, so that inter-State sales or pur-
chases falling Within it will stil] be deemed to
have taken place ip the delivery State and,

-

therefore, outside all other States Ny 5
which latier States will, by eAsoy of u‘“}_‘}{

imposed .by cl. (1Xa), be entitied g lu\\ Oap
sale. ™ Sugy

The ban under cl, (2) being lifte
delivery State will _bccomc free 1o ;d- the
sales or purchases in_exercise o the .
power  conferred on it by Ap 246(3)  \ng
with Entry 54, in List I1. Then, j ) T
what will happen to those sales or |
which do not fall within the Xpla
After Parliament lifts the ban Under
which State will tax sales or Purchases
goods are actually th.‘li\"\‘l‘c\l ‘
State, not for consumption in hyy State
say, for re-export (o another State for oy
sumption? One of the suggested
that those sales or purchascs
to be numerous, for ordinarily
not actually get the goods impor
only for re-exporting the s
for consumption in the |
but would find it more convenient ang ¢
mical to arrange for the delivery of the
straight to the last mentioned State,

A further suggestion Was - that it migh
well be that when Parliament  woulq by law
it the ban of ¢, (2) it would, by the same lay,
provide which of the States would tax such
inter-State sales or purchases which were not
covered by the Explanation and on what basis,
This supgested answer, in its turn, raises a
question as to the scope and ambit of the legis-
lative  power  conferred on  Parliament by
cl. (2). The opening words of cl. (2), namely,
“Except ‘in so far a¢ Parliament may by law
otherwise provide” clearly indicate ‘that the
lifting of the ban may be total or partial, th!
IS to say, Parliament may lift the ban Wh"{'ﬁ
and unconditionally or j¢ may lift it to s.u.I1
extent as it may think fit to do and on su¢
terms as it pleases,

It is to be remembered that under EI}L{{
42 of List I Parliament alone may make :.le,
with respect to inter-State trade or Co.mmcnj
It is, therefore, conceded that in Cxercﬁ% owi
legislative powers under that entry rcs'i
ATIt. 286(2) Parliamen may make 2 :;1‘,
mitting the States to tax inter-State 15, It is
burchases of certajp commodities 0“% f
also not questioned that Parliament or com
way of Tegulating inter-State tfﬁdces
meree, fix a ceiling rate of tax on Sadc
chases of goods Wwhich the law mac - g
States under Entry 54 of List IL m:;,}c E”
ceed. Can Parliament also override tI::a\-:‘ e
mation? If not, cannot Parliament atinmsp-ﬁ
vide which of the States may ,”‘hx do 1ot fe
sales or purchases of goods whic ich
within the Explanation? estions "’Em,..

ese are some of the q“nt will b
may arise as and when Parliame

aNSwery Was
were ot likely
a dealer would
ted into Sk
ame to another State
ast mentioneg State

Cono.
£oods

‘W,.,.,
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(o make a law in exercise of the powers con-
it and it will then be time cenough 1o

errcd O ; . ,
; nd decide those questions. It is not for

discuss 4 . _ :
the Courts 10 advise Parliament in advance as
(o the scope of its legislative competency un-
der cl. (2) and, therefore, we only note those
questions and leave them here.

(28) The sccond view as to the meaning
and effect of the Explanation is that it once for
all fixes the situs of a sale or purchase so that
one knows when such ;1_5;1_1c’nr_puruhqm: is out-
side a State and when it is inside a State. ‘To
put it difierently, States arce told when a salc
or purch;z:«c 1S .umdc a particular State and,
therefore, the States are also told when a sg]c
or purchase 1s outside a State. In short the Ex-
planation 1Ol only explains what 1s an outside
<ale or purchasc but also actually fixcs the
situs of a sale or purchase in a particular State.

This view of the Explanation was taken in
the majority decision in ‘Statc of Bombay V.
United Motors (India) Ltd. (BY (supra). The
majority decision quite clearly concedes that
e Explanation does not, by itself, confer any
jezislative power on any State, not even the
delivery State, with respect 1o sales or pur-
chases of the kind mentioned thercin but as it
fixes the situs of such sales or purchases in the
delivery Siate that State is left free to tax them
in exercise of its legislative pOWCIS under
Art. 246(3) read with Entry 54 of List IL

The criticism offered against this view is,
first of all, that it uses the Explanation for a
purpose which is beyond that of sub-cl. (a).
This view turns the fiction created expressly
for sub-cl. (a) into a reality fixing the location
of such sales and purchases for all purposcs.
the next place this view ignores the existence
of cl. (2) which imposes a different ban on the
legislative power of all States including the

‘ delivery State also, so that as long as Parlia-
ment does not lift the ban no_State, not cven
| the delivery State, may tax sales or purchascs
| which take place in the course of inter-State
trade or commerce, even though they may fall
within the Explanation. The further objection
is that this view also docs not completely eli-
7 Minate the confusion arising from the ncxus
theory, Suppose Parliament lifts the ban un-

1 der d. (2), which State will tax sales or pur-

(t:i}c];s'?sTWhiCh do not come within the Explana-
oo 4 he same answer was suggested as was
o l'rl{}reply to similar objections to the first
o hat, as we have said, will call for deci-

if and when Parliament exercises its legis-

alive powers under cl. (2). ?

(29) The third view, which was adum-
/ tt))?a}t}c}? and discussed in the separate judgment
v Unq&\:;au J. in the case of ‘State of Bombay
iy ;h Motors (Ipdia) Ltd. (B) (supra) is
¢ Explanation concerns itself with

Srary or Broan (Das Ag. C. J.) Bupreme Gourt G

notionally fixing the situs of salcs or purchasess
in the delivery State only but in no way affects
the taxing power of the State in which, under
the general law relating to the sale of goods,
the property in the goods has passed. The re-
sult of this view is said to be that the State in
which the sales or purchases arc to be deemed
to have taken place may tax them but the State
in which, under the general Jaw relating te the
sale of goods, the proparty in the goods has
passed may also tax them if and when Parlia-
ment lifts the ban of cl. (2).

This view. it is said, is open to all the criti-
cising to which the second view is subject and
in addition to that a further objection has been
suggested against this view, namely, that it will
perpetuate double, if not multiple, taxation on
onc and the same transaction of sale or pur-
chase at least after Parliament lifts the ban.

(30) A fourth view has also been suggest-
ed before us as a possible view although 1t was
not put forward on the previous occasion. It
is founded on the ‘non-obstante’ clause in the
Explanation. It is said that cl. (1)(a) and the
Explanation concern themselves with only two
States, namely the title State, ie., the State in
which, under the general law, title to the goods
passcs to the purchaser and the delivery State,
ic., the State in which goods are actually deli-
vered as a direct result of the sale or
purchase for consumption in that State. The
purpose of the Explanation is said to be to de-
marcate the taxing power of only these two
States by taking out the sales or purchases of
the kind mentioned therein from the sphere of
the taxing power of the title State and subject-
gntgtthem to the taxing power of the delivery

ate.

In the juxtaposition of those two States
c];msc (1)(a) read with the Explanation pro-
vides that the title State cannot tax because
such sales or purchases are, by the fiction,
made to take place outside its territory and
that the delivery State can tax because the sales
or purchases in question are, by the fiction,
made to take place inside its territory. In short
the result of clause (1)(a) read with the Ex-
planation, according to this view, is that the
State which cannot tax such sales or purchases
on the ground that they have taken place out-
side its territory is only that State in which the
property in the goods has passed.

The criticism is immediately put forw.
that if cl. (1)a) and the .Explanabtriolljl are lilg;.t(-l-
ed in their operation only to the two States
mentioned above then the other States which
also claimed to tax on the strength of the nexus
theory, e.g., the State where the contract was
made, or the State where the goods were r;)-
duced or manufactured or were found wilIl} be
outside the ban and the mischief of ’multiple
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daxation which the Constitution makers were
out to curb will continue to be rampant and
undbated. This view is also subjcclc_d o some
of the other criticisms mentioned in connec-
tion with the other views of the Explanation.

(31) As we have already stated, we do not
desirc, on this occasion, to express any opinion
on the validity claimed for or the 11‘1i1r1n1tlf_:5
imputed to any of these several views, for,d In
our opinion, it is not recessary to do so _f\or kIS-
posing of this appeal. Whichever view 1s taken
of the Explanation it should be limited to the
purpose the Constitution makers had n view
when they incorporated it in cl. (l): It is quite
obvious that it crcated a legal fiction. Legal
fictions are created only for some definite pur-
posc. Here the avowed purpose of the Expla-
nation is to explain what an outside sale refer-
red to in sub-cl. (a) is.

The judicial decisions referred to in the
dissenting judgment in ‘State of Travancore-
Cochin v. Shanmugha Vilas Cashew Nut Fac-
tory (U) (supra) at pp. 342 and 343 and the
casc of — ‘East End Dwellings Co. Ltd. v,
Finsbury Borough Council’, 1952 AC 109 at
p-132 (Z) clearly indicate that a legal fiction is
to be limited to the purpose for which it was
created and should not be cxtended beyond
ithat legitimate field. It should further be re-
membered that the dominant, if not the sole,
purpose of Art. 286 is to place restrictions on
the legislative powers of the States, subject to
certain conditions in some cases and with that
end in view Art. 286 imposes several bans on
the taxing power of the States in relation to
sales or purchases viewed from different angles
and according to their different aspects.

In some cases the ban is absolute as, for
cxample, with regard to outside sales covered
by cl. (1)(a) read with the Explanation, or with
regard to imports and CXports covered by
cl. (1Xb) and in some cases it is conditional,
¢.g., in the cases of inter-State sales or pur-
chases under ol. (2) which is, in terms, made
subject to the proviso thereto and also to the
power of Parliament to Iift the ban, Again, in
some cases the bans may overlap but never-
theless, they are distinct” and independent of
cach other. The operative provisions of the
several parts of Art. 286, namely, cl. (1)(a),
cl. (1)(b), cl. (2) and cl. (3) are manifestly in-
tended to déal with different topics and, there-

Or¢, one cannot be projected or read into an-
other.

On a careful and anxious consideration of
the matter in the light of the fresh arguments
advanced and discussions held on the present
cccasion we are definitely of the opinion that
the Explanation in cl. (I)(a) cannot be legiti-
mately extended o cl. (2) either as an excep-
t a5 @ proviso thereto or read as curtajl-
g or limiting the ampjt of cl. (2). Indeed, in

-iU-f321 X I

Mnlnrg s
‘12&“.'} at dlaj

‘Statc of Bombay v. Uniteq
Ltd. (B)" (supra) at p. 258 anq
the majority judgment also accepley P- 259
tion that the Explanation g not ¢
or proviso cither to Cl, (1)(a) or ¢, e

If, therefore, the Explanution c: - (2),
read into ClL (2) because of the ¢x .dr_f“.“[
age of the Explanation and alsg b':n angy.
the diflerence in the subjccl-mauer Olf\-ll 5S¢ of
rative provisions of the WO clayges e
must follow that, except in s far 4
ment may by law provide otherwige n
law can impose or authorise the imp’osi?'
any tax on sales or purchages when Suchlon of
or purchases take place in the courge of ;
State trade or commerce and irrcspcc[i
whether such sales or purchases dg o n(:
within the Explanation,

It is not necessary, for the PUIposes of gy,
appeal, to enter upon a discussion g5 10 Whay
is exactly meant by inter-State trade or cop,.
merce or by the phrase “in the course of» for
it is common ground that the sales Or'pur:
chases made by the appellant company whih
are sought to be taxed by the State of Bihar
actually took place in the course of inter-State
trade or commerece,

Parliament not having by Jaw otherwise
provided, no State law can, therefore, tax thess
sales or purchases, that is to say, Bihar cap.
not tax by reason of CJ. (2) although they fall
within the Explanation ang other States can-
not tax by reason of both (. (1) (a) read with
the Explanation and CL (2). 'This conclusion
leads us now to consider the arguments by
which the respondent State and the interven-
ing states which support the respondent State
scek to get over this position.

(32) In the forefront is placed the argu-
ment that found favour with the majority of
the Bench which decided the case of — ‘Stg}e
of Bombay v, United Motors (India) Ltd.", (thé
(supra). That argument is to be fOUﬂdsixnortlv
majority judgment at pp. 258-259. oras
put, the majority opinion was that the ?,ﬁ'o
tion of Cl. (2) stood excluded as a Ies

tion.
the legal fiction enacted in the Explaniti

B ation 10
In their view, the effect of the EXP 'a?, invest
regard to

inter-State dealings Wastrtansactiﬂﬂ
What, in truth, was an imer._Statfl tion to ¢
With an intra-State character in 1'blccll therefor®
State of delivery and Cl. (2) coul:
have no application. 1 fiction “'ﬂ%
hey recognised that the Ieg2 c]ause (a
to operate “for the purposes © Scrc v -
Of CL (1) and that that meant ME geon
s€xplanation was designed to {-3; P the St the
ing of the expression “Outsidc i
Cl. (D wa
conclusion that when once ]ttest
with the aid of the fictional ken
cular sale or purchase had ta

lill c_'(

C

L fal)

S a par.
that withi?

cameé . .
(a). They, nevertheless, detel'f“‘;.t d
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the taxing State, it followed as a_corollary, that
the transaction lost 1ts inter-State character
and fell outside the purview of Cl. (2), not be-

cause the fiction created by the Explanatian
was used for the purposc of Cl. (2), but be-

cause such sale or purchasc became, in the
eye of the law, a purely local transaction.

In his own inimitable language the learn-
ed Chief Justice, who wrote and dclivered the
majority judgment, concluded the discussion on
this point by saying that the statutory fiction
completely masked the inter-State character of
the sale or purchasc which. as a collateral result
of such masking, fell outside the scope of Cl. (2).
In spite of the great respect we always enter-
tain for the opinions of the then learned Chief
Justice and the other learned Judges who con-
stituted the majority we are unable to accept
the aforesaid arguments oOr the conclusions as
correct for the rcasons we now proceed to
state.

(33) The ‘situs’ of an intangible concept
like a sale can only be fixed notionally by the
application of artificial rules invented either by
Judges as part of the judge-made law of the
land, or by some legislative authority. But as
far as we know, no fixed rule of universal ap-
plication has yet been definitely and finally
evolved for determining this for all purposes.
There are many conflicting theories:

One, which is more popular and frequent-
ly put forward and is referred to and may, in-
deed. be urged to have been adopted by the
Constitution in the ‘non-obstante’ clause ©
the Explanation, favours the place where the
property in the goods passes, another which is
<aid to be the American view and which was
adopted in — ‘G. Govindarajulu Naidu &
Co. v. State of Madras’, AIR 1953 Mad 116
(Z1), fixes upon the place where the contract
is concluded, a third which prevails in the con-
tinental countries of Europe prefers the place
where the goods sold arc actually delivered,
a fourth points to the place where the essential
ingredients which go 1o make up a sale are
most densely grouped.

In this situation if the Explanation were
not there and the ban ander Cl. (2) were to be
raised unconditionally it would become ncces-
sary for the Courts to reach a conclusion and
choose between these conflicting views. Art.
286 (1) (a), it should be noted, does not say
that an inside sale may be taxed. It only says
that no outside sale shall be taxed. Now if
a State claims that the salc is inside because
part of its ingredients lies within its boundaries,
by the same logic it is also an outside sale
because the remaining parts are outside its
territories and if it is an outside sale it cannot
be taxed whether or not it can be deemed to be
»inside for some particular purpose.

i

The p}'()hibitiOﬂ of Art. 286 (1) (a) is
against taxing an outside sale and if the sale
is outside even partially it may weil be argued
that no State legislature can override the Con-
stitution by deeming it to be an inside sale.
Therefore, if the last of the aforesaid theories
were to be adopted, then either no State would
be able to tax, or all having the requisite nexus
would be able to do so. But this, in our opi-
nion, is the very mischisf which the Constitu-
tion makers wished to avoid and that, as we
understand the majority judgment in the Bom-
bay case, was their view also.

So that view can be placed on one side.
On any one of the other views the ‘situs’ would
have (o be fixed artificially in one place and
then one would have to apply the logic of the
majority decision and hold that as soon as the
‘situs’ is determined to be in one place by
judicial fiction, i. €., a fiction enunciated by
judicial decision, the inter-State character of
the transaction must cease. The majority hold
that this is the result when the ‘situs’ is placed
in only one State, namely, the delivery State,
because of the fiction which the Explanation
creates. The same result would have to follow
logically if the ‘situs’ were to be established by
judicial fiction instead of by a constitutional
one.
The reasoning of the majority, pushed to
its logical conclusion, will inevitably lead us
to hold that all inter-State transactions must
eventually be converted into intra-State tran-
sactions and, therefore, become amenable to
the taxing power of the State within whose
territories they are, by the constitutional or judi-
cial fiction, to be deemed to take place. In
this view there will remain no inter-State tran-
saction on which Cl. (2) may possibly operate.

The argument which leads to this astound-
ing conclusion has only to be stated to be re-
jected. The truth is that what is an inter-
State sale or purchase continues to be so irres-
pective of the State where the sale is to be
located ecither under the general law when it
is finally determined what the general law is
or by the fiction created by the Explanation.
The “situs’ of a sale or purchase is wholly irre-
levant as regards its inter-State character.

We find no cogent reason in  support of
the argument that a fiction created for certain
definitely expressed purposcs, namely, the pur-
poses of CL (1) (a) can legitimately be used for
the entirely foreign and collateral purpose of
destroying the inter-State character of the tran-
saction and converting it into an intra-State
sale or purchase. Such metamorphosis appears
to us to be beyond the purpose and purview of
CL (1) (a) and the Explanation thereto. When
we apply a fiction all we ¢lo is to assume that
the situation created by the fiction is true.
Therefore, the same consequences must flow
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to depart from the views expresseq
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facts supposed to be true been the actual facts
n the start.

fmml\fttl)lw, even when the ‘situs’ of a szll‘c‘ ‘Ol'
purchase is in fact inside a State, with no L‘-!;;-"
tial ingredient taking place outside, hRevet t]:u
Iess, if it takes place in the course of i ‘l')
State trade or commerce, it will 1"‘:‘]1-[[ lllz
Cl (2). If the sales or purchases are i .
course of inter-State rade or cnmmcr‘c? l_llti
stream of inter-State trade or commerce wi
catch up n its vortex all such sales or pur-
chases which take place in its course wherever
the ‘situs’ of the sales or purchases may be.
All that the Explanation does is to shift the
‘situs” frém point A in the stream to point X
also in the stream. It does not lift the sales or
purchases out of the stream in those cases
where they form part of the stream.

The shifting of the ‘situs’ of a sale or pur-
chase from its actual ‘sitys’ under the general
law 10 a fictional ‘situs’ under the Explanation
takes the sale or purchase out of the taxing
power of all States other than the State where
the ‘situs’ js fictionally fixed. That is all that
CL.(1) (a) and the Explanation do, Whether
the delivery State will be entitled to tax such
'a sale or purchase will depend on the other
|Provisions of the Constitution. The assign-
ment of a fictional situs’ to g sal
has no bearing or effect op the
of the sale or purchase, e. g, ijts inter-State
character or jts CXport or import character
which are entirely different topics,

his fixing of a ‘situs’ for a sale or pur-
chase in any particular State ejther under the

general law or under the fiction does not con-
ciude: the matter. |t has yet to be ascertained
Whether that sale of p i

other aspects

(34 Another argument adumbrate in the
majority judgmen

t in — “State of Bombay v,
United Motors (India) Ltd., (B), (supra}; at

pp. 257-259 & claborateq before us s that just
as the freedom of trade referred to in Art. 301
as been made to give way to the Stateg’ power
of Imposing non-discriminatory laxes by Art,
304 50 must Art. 286 (2) be regarded as syb.
es’ taxing power, for (he p

. This argument wag refuted by th
Ng judgment ip that — ¢ ;

Bombay case, (supra)
2;,}25;92?4&%65 and p. 273 and also by (e Jis
bochiﬁ Jvu Srocnt in — ‘Seape of Travancore-

*an redlmugha Vilgg Cashew Nut Fac-
l()r}" ’ (U)a (S t .
have heard ‘o qhe 0 345- Nothing that we

X 1 1 1 dr o ‘ OI']_ thiSS
ject in those dissenting ju gments, b,

(35) It 1s next urged that_mc E Dlanas
in cflect operates as an €xception or , - atigy
to Cl. (2). This view Tuns directly o I:}mws(]
the express languagc of the Expi;ma“(m :
So the argument is formulate in 4
diferent way. It is said that Cl COR
the enunciation of the general rule & lhetamg
planation embodies a particular or ¢ o] X
According to a cardinal rule of constry Ctionrule,
particular or special rule muyst contro] g the
down the general rule. cut

This view was adopted by the Hio
in the judgment under appeal angd
favour with one of the Judges in the __ iy
bay case’, (B), (supra). It appears o 1ha£
this argument overlooks the basic fact that
(1) (a) to which is appended the Explanalion'
and Cl. (2) deal with different topics gt
gether.  The Explanation is concerned
explaining what is an outside sale or purchase
by fixing a fictional ‘situs’. It cannot be read
as a provision independent of CJ. (1) (a).

It does not, by itself and in terms, confer
any legislative POWEr on any State. It i true
that the Explanation may apply to fix the ‘sityg
of many inter-State transactions but that i only
for ascertaining, for the purposes of CI. (1)a),
whether it has taken place 1nside or outside 3
particular State. The inter-State aspect of the
sales or purchases is not within the purview
of Cl. (1) (a) which looks at sales or purchases
from the point of view of their location only.
CL (2), on the other hand, takes note of the
inter-State character of sales or purchases
which is an entirely different topic.

The two provisions do not relate to the
same subject and, therefore, it is not possibl
to hold that one js the enunciation of a 5‘}”‘2
ral rule and the other the enunciation o IeI
particular or special rule on one and the Sii[;dl
subject. The principle of construction ';Lai |
HPon cannot, in our opinion, be Cal]edﬁgn 0
In construing CJ. (2) and the EXP]E‘T“‘H
CL (1) @). If the Explanation cuts gl

» it must also, on g parity of Feﬂ?r%r be ex-
down ClL. (3) which, as will hereln' . have
plained more fully, could not pmiak'crs-
been intended by the Constitution rEb] dealing

It must algso cut down Cl. (1)1 that wou!
With import anq export; but to ho}ém ¢ of T8
fun counter to the decision in — Lfd.’,
vancore-Cochin v, Bombay Co-. to use fh°
1952 SC 366 (22). In our opinion tion Of =
Explanation to cut down ‘hc.operaa s
(D) or CL (3) will be to use it fOr\zo
other thanp its legitimate and 2

ose. . in & '
. (36) The same argument is Itjtur;::ti"c ;mq
ly different way and in a morc a ot 2809 " -
It is said that we must construe

151 Coypy
u].BO ngnd

cut
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{ language of that provision.
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give meaning to every part of it.
rchases which fall within the Ex-

Janation to ClL (1) (a) clearly _partakc of the
character of inter-State transactions.  There-
fore, if we construc Cl. (2) of Art. 286 literally
and strictly then the whole of CL (1) (a) and
the Explanation will be redundant and useless
and will have no immediate operation and will
emain a dead letter, at any rate, until Parlia-
ment, in CXCrcise of its powers under Cl (2),
lifts the ban.

We must, it is urged, make an attempt (o

oid such a result and adopt such a construc-
not only give effect to each part
of the Article but also make cach part applic-
able ‘in presenti’. That, it is pointed out, can
well be done if Cl. (2) is interpreted in a res-
tricted manner. The argument runs — give
full and immediate cffect to the Explanation
and then leave Cl. (2) to govern or operate on
cases which do not fall within the Explana-
tion.

In cffcct this argument means that we
must treat all transactions of sales or pur-
chases falling within the Explanation as out-
side Cl. (2). Shorn of its thin vencer of dis-
guise this argument is nothing more than the
argument that the Explanation, in eflect, ope-
rates as an exception to CL. (2) and all the criti-
cisms applicable to that construction will apply
‘mutatis mutandis’ to the argument in the pre-
sent form. Apart from that there arc¢ covious
fallacies which render the argument utterly un-
acceptable. We now proceced to deal with
these fallacies ‘seriatim’.

(37) (i) In the first place, the mere circum-
'stance that a provision in the Constitution
\will, on a proper construction, take effect on
'the happening of a future event can, by itself,
be no ground for not giving effect to the plain
Take the very
next provision in Art. 286 itself, namely, CL
(3). It has no present application and its use-
fulness will ensue only when Parliament by
law declares certain goods to be essential for
the life of the community.

The fact that the Explanation, in so far

as it relates to inter-State sales, may not have
an immediate operation until Parliament lifts

4955 [Pns.

whole and
Sales or pu

av '
gion as will

L

' e
the ban under Cl. (2) need not unnecessarily

oppress us or lead us to adopt a forced con-
{Struction only to give the whole of it an im-
mediate and present operation.

‘o 1.33)(11) In the second place, it is not correct
. |to say that the Explanation, construed as sug-
- &ested above, can have no immediate operation

_:*Z \atall. It certainly has immediate operation to’

fender sales and  purchases which fall within

%

i

.
¥

43 the explanation to be outside sales and pur-

- :iﬁ‘:ﬂse;} so as immediately to take away the tax-
.- 31%11 power of all States other than the delivery
¢ with respect to them. Further cases may
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arisc in which purchases or sales which arel

outside Cl. (2) may, nevertheless, fall within
and be immediately governed by the Explaba-
tion. We do not wish to express any opinion
on hypothetical cases but the following illus-
tration will show that on a given view of the
law the Explanation would be called into play
despite the fact that Cl. (2) was not atiracted.

Take. for instance. a case where both the
celler and the buyer resisle and carry on busi-
ness in Gurgaon in the State of Punjab. Let
us say that the seller has a godown in the
State of Delhi where his goods are stored and
that the buyer has also a retail shop at Con-
naught Circus also in the State of Delhi. The
buyer and the scller enter into a cotftract at
Gurgaon for the sale of certain goods and a
term of the contract is that the goods contract-
ed to be sold will be actually delivered from the
seller’s godown to the buyer’s retail shop, both
in the State of Delhi, for consumption in the
State of Delhi. Pursuant to this contract made
in Gurgaon in the State of Punjab, the buyer
pays the full price of the goods at Gurgaon
and the scller hands over to the buyer also at
Guargaon a delivery order addressed to the
selicr’s godown-kceper in Delhi to deliver the
goods to the buyer’s retail shop.

As a direct result of this sale the scller’s
godown-keeper, on the presentation  of this
delivery order, actually dclivers the goods to
the buyer’s retail shop at Connaught Circus
for consumption in the State of Delhi. On one
view of the law, the ‘situs’ of such a sale would
be Gurgaon. We need not decide that it is.
because that type of case is not before us and
there may be other views to consider, but it is
certainly a possible view.

It is also possible to hold that this is not
Inter-State trade or commerce, because there is
no movement of goods across a Statc boundary.
Again, we need not decide that because that
also may be controversial. But given thesc
two postulates, the transaction would fall
squarely within the Explanation and yet it
would not come within Cl. (2), for there is no
movement of the goods across the border of
any State and both the seller and the buyer
are in the same place.  Surely, the Explana-
tion will, ‘in presenti’, govern such cases irres-
pective of whether Parliament has lifted the
ban under CL (2).

If these postulates are accepted then
by the virtue of CL. (1) (a) read with the Ex-
planation the State of Delhi alone will be enti-
tled to impose a tax on such a sale or purchase
and the State of Punjab will be precluded from
doing so by reason of the fictional ‘situs’
assigned to such a sale or purchase by the Ex-
planation, although the coatract was made,
price was paid and symbolical or constructive
delivery of the goods by the handing over of
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his turn sells the goods in retail to aclyal.cqn;
sumers. There can be no ol_)]ectlon to Insisting
upon all inside dealers getting themselves rcei-.
gistered and submitting returns shomqg goods
imported and sold by them and bringing their
-annual turnovers to tax which they will pass on
to the actual consumers. Call it a purchase tax
vis-a-vis the carlier transaction under which
the goods were delivered in Bihar for consump-
tion in that State or call it a Sales tax ‘vis-a-vis
the subsequent local sales by the Bihar dealer
to actual consumers in Bihar, the State will get
the full revenue on these local sales or pur-
.chases from the local sellers.

There can be no doubt that sales or pur-
chases of this kind to or from one dealer to
another dealer actually form the bulk of inter-
State trade or commerce. To take them out
of cl. (2) will be to make the protection of in-
ter-State trade or commerce wholly illusory
and to rob cl. (2) of the best part of its content
and utility, Ordinarily individual local con-
sumers buy goods in the local market and do
not generally bring goods for their personal
‘consumption from outside dealers. It is only
in exceptional cases that a local consumer wiil
be energetic cnough to bring goods from out-
side the State for his consumption and their
number will be small. It is only those stray
individual  consumers who are energetic
cnough to get goods direct from a dealer in
another  State and may be  willing to pay
freight, etc., and undertake the risk of loss or
damage who may evade the tax.

The difficulty in tracing such stray actual
docal consumers cannot be any cogent reason
for adopting the unnatural construction sought
to be put upon Cl. (2) of Article 286, If big
Bihar purchasers, e.g., Tata Iron & Steel Co.
Ltd., who are very heavy consumers of coal,
prefer to get their supply of coal from Rani-
-gunge coal ficlds in West Bengal for consump-
tion in their large factorics at Tatanagar in
Bihar to getting their supplies from the Jharia
-«coal fields in Bihar and thereby evade sales
tax to the detriment of the revenues of the
State of Bihar, then again there is_Parliqmcnt
to mitigate such hardship by making suitable
laws in exercise of its power under Art. 286(2).
Such supposed hardship is, in our view, no
ground for puiting a forced and unnatural in-
‘terpretation upon Art. 286.

(44) (¢) The third reason in support of a
Testricted construction of Art. 28(:3(2) i1s thus
formulated: The purpose of Article 286 be-
ing to eliminate multiple taxation and Art. 286
(1Xa) having already achieved that purpose
with regard to  the class falling within the Ex-
planation, it was no"longer necessary for that

purpose to apply Art. 286(2) to that class.
This reasoning appears to us to be untenable.

14, ¥, R,
It overlooks the patent fact that the d;
ent parts of the Arucle look upon sal
purchases from different perspectiy
different bans on the taxing p
at different angles. The cirey

fTer.,
'S ang
-t‘\‘ "\'_ iﬂd:e
ower of the S'_‘n.;.‘:\
Imstance th

. ! at thel
bans may in given cases overlap is no Justificq.|
tion for concluding that the subject-m E

S - 2e & ~matter gff
the different provisions is the same. The |ipe of|
reasoning assumes that the only Purpose off
Art. 286 is to eliminate multiple taxation, The
purposes of the different parts of the Article
have to be ascertained from the language of the
Article itself read in the light of the conten.
porary history of the legislative activities of
the different States with respect to taxes gy
sales or purchases of goods and the chyos and
confusion that arose and the havoc that ensueq
as a result of those activitics.

There was multiple taxation whic
ed a heavy burden on the consumers ang
which was also calculated to impede and hin-
der the free flow of inter-State trade or com-
merce.  The Constitution makers, therefore,
imposed several bans on the taxing power of
the States with respect to sales or purchases,
namely, first on the basis of their ‘situs’,
secondly and thirdly on the basis of the charac-
ter of the transactions, ¢.g.. foreign trade or
Inter-State trade and fourthly on the basis of
the nature or quality of the goods sold or pur-
chased, i.c., whether they have been declared
to be essential to the life of the community.

As regards inter-State tr
the clear intentio

h impos-

ade or commerce
n of the Constitution makers
absolute ban for the time be-

r L0 the proviso, and to give some
time to Parliame i

general public and that of inter-
State trade or commerce. It the matter is ap-
In this way it becomes abundantly
clear_ that this part of the argument we are now
considering

 Proceeds on a wrong assumption
of the purpose of the Constitution.

(@5 @D A reste construction of
Art. 286(2) is said toSttEg: tr?c(:lcessar}’ and cz}ll%d
for.bci?allse the Constitution itself_has divid-
cd inter-State sales or purchases into two E:atciE
gories and jn fegard to one class it has 1tse
pProvided both a5 10 which State will tax 1ht3ﬂ}
and under what condition and in regard to the
other class the Constitution has imposed a ban
in general terms and granted power to Parlia-
ment in general terms to relax such ban s
Parliament thinks fit. This is clearly beggin®
the question and does not require any elabo-
rate refutation,

: -« that

(46) (¢) Another string to the bow is fhas

ccause of the legal fiction created by tl{‘flqscﬁ :
Planation the inter-State sales or purct
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verted into intra-State transactions.

were con :
This, it will be r_cce_lllcd, was the reasoning ad-
opted in the majority decision 1n — State qf
Bombay V- United Motors (India) Lt.d. (B)
(supra)- We are unable to accept this argu-
ment for the reasons given above which need
not be repeated here.

47) It is said that the picture of harass-
and inconvenience to the traders referr-
ed to in the dissenting judgments is more ima-
ginary than real. It is pointed out that it is
only big traders who will have sales of their
soods in all the States in the Union of India.
Those big traders maintain a large staft of
clerks and accountants and there can be no
dificulty if they are obliged to file returns in
cach State where they sell their goods. This
argument overlooks the practical effects of the
difierent sales tax laws enacted by different
States. All big traders will have to get them-
selves registered in each State, study the Sales
Tax Acts of each State, conform to the re-
quirements of all State laws which are by no
means uniform and, finally, may be simultane-
ously called upon to produce their books of
account in support of their returns before the
officers of each State.

Anybody who has any practical experi-
ence of the working of the Sales tax laws of
the different States knows how long books are
detained by the officers of each State during
assessment proceedings. There are different

ment

| stages of these proceedings, original, appellate

ional and there will be as many pro-
ding as there are States
where the goods are sold. The harassment to
traders is quite obvious and needs no exagge-
ration. On the other hand if any risk to the
economy of the States ensues from the cons-
truction of Art. 286 which commends itself to
must be to Parliament which
can by the law made under the opening words
of CI. (2) mitigate that risk.

(48) For all the foregoing reasons we arc
definitely of opinion that, until Parliament by
law made in exercise of the powers vested in 1t
by Clause (2) provides otherwise, no Statc can

impose or authorise the imposition of any tax .

on sales or purchases of goods when such sales
or purchases take place in the course of inter-
State trade or commerce and the majority de-
Cision in —— ‘State of Bombay v. United Motors
E(I)nclm) Ltd. (BY, (supra) in so far as it decides
: the contrary cannot be accepted as well
ounded on principle or authority.

(49) In the view we have taken on ques-

;lign (A) it is not necessary for us, on this occa-
- ?D to discuss the c_othcr questions (B), (OC)
e ). All that remains to be seen is whether
iha result of our finding on question (A) the
%igr_ Sales Tax Act, 1947 is ‘ultra vires’ and
in its entirety or it is only bad in so far
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as it seeks to impose a sales tax on out-of-Staice

sellers in respect of inter-State sales or put-
chases. This will depend on whether the ob-
jectionable parts of the Act are severable from
the rest of its provisions. It will be necessary
here to refer to a few provisions of the Act.

(50) The long title of the Act is “An Act
to provide for the levy of a tax on sales of
goods in Bihar”. The preamble recites that
“It is necessary to make an addition to the
revenues of Bihar and for that purpose to im-
pose a tax on the sale of goods in Bihar”. The
Act extends to the whole of the State of Bihar.
“Dealer” was originally defined in S. 2(c) as
meaning: -

“any person who sells or supplies any
goods in Bihar whether for commission, remu-
neration or otherwise and includes any firm or
a Hindu joint family and any society, club or
association which sells or supplies goods to
its members”.

By the Bihar Finance Act, 1950 the words
“in Bihar” were omitted from this definition.
Clause (g) of the same section defines sale.
That definition has undergone various changes
from time to time. The period we are con-
cerned with in this appeal is from 26-1-1950 to
30-9-1951. Between 1-10-1948 and 31-3-1951
which covers the earlier part of the relevant
period the clause stood as follows:—

“Sale” means, with all its grammatical
variations and cognate expressions, any trans-
fer of property in goods for cash or deferred
payment or other valuable consideration, in-
cluding a transfer of property in goods involv-
ed in the execution of contract but does not
include a mortgage, hypothecation, charge of
pledge:

Provided that a transfer of goods on hire-
purchase or other instalment system of pay-
ment shall, notwithstanding the fact that the
seller retains a title to any goods as security
foi- payment of the price, be deemed to be a
sale:

Provided further that notwithstanding
anything to the contrary in the Indian Sale of
Goods Act, 1930 (IIT of 1930), the sale of
any goods—

(i) which are actually in Bihar at the time
when, in respect thereof, the contract of sale
as defined in Sec. 4 of that Act is made, or

(ii) which are produced or manufactured
in Bihar by the producer or manufacturer
thereof,
shall, wherever the delivery or contract of
sale is made, be deemed for the purposes of
this Act to have taken place in Bihar:

Provided further that the sale of goods in
respect of a forward contract, whether goods
under such contract are actually delivered or
not, shall be deemed to have taken place on
the date originally agreed upon for delivery”.
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This definition was amended and between
1-4-1951 and 31-3-1952 which covers the latter
patt of the relevant period it read as follows:

“sale” means, with all its grammatical
variations and cognate expressions, any trans-
fer of property in goods for cash or deferred
payment or other valuable consideration, in-
cluding a transfer of property in goods involv-
ed in the execution of contract but does not
include a mortgage, «hypothecation, charge or
pledge:

Provided that a transfer of goods on hire
purchase or other instalment system of pay-
ment shall, notwithstanding the fact that the
seller retains a title to any goods as security
for payment of the price, be deemed to be a
sale:

Provided further that th
respect of a forward ¢
under such

e sale of goods in
ontract, whether goods
contract are actually delivered or
not, shall be deemed to have taken place on
the date originally agreed upon for delivery.

Explanation.— The sale of any goods ac-
tually delivered in Bihar as a direct result of
such sale for the purpose of consumption in
Bihar shall be deemed for the purpose of this
Act to have taken place in Bihar, notwith-
standing the fact that under ‘the general law
relating to sale of goods, the property in the
goods has, by-reason of such sale, passed in
another State”.

It will be noted that the Explanation
which is substantially a reproduction of the
Explanation to Art. 286(1)(a) was introduced
for the first time by this amendment.

(51) “Turn over” is defined in section 2(1).
The charging section is S. 4 which provides,
amongst other things, that subject to the

provi-
sions of Sections 3, 6, 7 and 8 and with effect
from the commencement of the Act every

dealer whose gross turn over during the year
immediately preceding the date of such com-
mencement on sales which have taken place
both in and outside Bihar exceeds Rs. 10,000
shall be liable to pay tax under this Act on
sales which have taken place in Bihar and from
the daic of such commencement. It will be
noticed that although the long title and the
preamble refer to the sale of goods in Bihar
the words “in Bihar” were deleted from the
definition of,the word “sale” in 8. 2(g).

There arc various provisions for working
out the scheme of the Act to which no detailed
reference need be made, It may, however, be
pointed out that a new, section was inserted by
the Adaptation of Laws (Third Amendment)
th{zder' 1951 which substantially reproduced
. Dli?\mons of Article 286(1) and (2). Al-

2Ueh, therefore, the charging section read
with the definitionsof “dealer” and “sale” may
be wide enough 1 cover inter-State sales, the
new section 33 makes al) those provisions sub-
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ject to its provisions which are not
reproduction of the corresponding
of Article 286. -

In view of the interpretation we have
upon Article 286 it must follow that the ch
ing section of the Act read with the relevant|
definitions cannot operate to tax inter-State|
sales or purchases and it must be held that as
Parliament has not otherwise provided, the!
Act, in so far as it purports to tax sales or pur.|
chases that take place in the course of inter-|
State trade or commerce, is unconstitutional
illegal and void.

This being the position the question arises
whether the Act is bad ‘in toto’ or is bad only
in so far as it offends the provisions of Article
286 as construed above. It appears to us that
the Act imposes tax on subjects divisible in
their nature but does not exclude in express
terms subjects exempted by the Constitution.
In such a situation the Act need not be declar-
cd wholly ‘ultra vires’ and void, for it is fea-
sible to scparate taxes levied on authorised
subjects from those levied on exempted sub-
jects and to exclude the latter in the assess-
ment of the tax.

In these circumstances it is difficult to say
that the scheme of taxing inter-State sales
forms such an integral part of the entire
scheme of taxation on sales or purchases of
goods as to be inextricably interwoven with it.
There is no reason to presume that had the
Bihar Legislature known that the provisions of
the Act might be held bad in so far as they
imposed or authorised the imposition of a tax
on inter-State trade or commerce even though
Parliament had not by law provided otherwise
it would, nevertheless, not have passed the
rest of the Act. .

(52) The result, therefore, is that this ap-
peal must be allowed and we issue an order
directing that, until Parliament by law pro-|
vides otherwise, the State of Bihar do forbear|
and abstain from imposing Sales tax on out-of;:
State dealers in respect of sales or PUfCﬁf;i;; j
that have taken place in the course 0£h1" sl
State trade or commerce even dt_ho;; resplt]
goods have been delivered as a ‘11-[?1 tion in.
of such sales or purchases for consu I.‘p g
Bihar. The State must pay "h‘f (C:Oi];t below.
appellant in this Court and in the €0 thaic OWR
The interveners must bear and pay t
costs.

ATI J. :
BHA(?B};WI agree with the reasoning ant
conclusions reached in the judgment ]u:O
ivered by my Brother S. R. Das. In o in
however as 1 was a party to the judgm ot
— ‘AIR 1953 SC 252 (B), it is but _IIJ12 o
that I should record my reasons for :‘J%lc(; 7

(54) The Appellant is a company Ald pav’
rated under the Indian Companies

hing bu{ a
Provisiong
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ing its registered office at No. 153, Dharamtala
gerect, Calcutta and laboratory and factory at
Baranagore in the District of 24 Parganas 1
West Bengal and carrying on busmess af
manufacturing and selling various Sera, vac-
cines, biological \pmducls and medicines, ctc.,
in Calcutta. The Appellant has  extensive
qales of its products throughout the whole of
the Union of India and the goods arc despatch-
od by the Appellant from Calcutta by rail,
eamer or air against orders accepted at Cal-
cutta and all sales take place within the State
of West Bengal. The Appellant has no offices,
acents, managers, godowns or laboratories in
the State of Bihar. It is not a resident of
Bihar nor has a place of business in Bihar
and does not enter into any transaction of sale
within the State of Bihar.

(55) On 24-10-1951 the Assistant Superin-
tendent of Commercial Taxes, headquarters
Patna, wrote to the Appellant to get itself re-
eistered under the Bihar Sales Tax Act and to
take necessary steps to deposit the Bihar Sales
Tax dues in any Bihar treasury at an early
date, contending that all sales in West Bengal
in which the goods had been delivered in the
State of Bihar as a direct result of the sale for
the purpose of consumption in Bihar were levi-
abl% to Bihar Sales Tax with effect from 26-1-
1950.

The Appellant denied the right of the
State of Bihar to tax the sales effected in West
Bengal and by his letter dated 18-12-1951 the
Superintendent of Commercial Taxes, Central
Circle, Bihar sent a notice under Sec. 13(5)
of the Bihar Sales Tax Act to the Appellant
calling upon it to apply for registration and
to submit the return, showing its turn-over for
the period from 26-1-1950 to 30-9-1951.

(56) Correspondence thereafter ensued in
which both the parties made futile attcmpts
to convince each other of the legality of the
stand taken by it. The Appellant asserted
that it was not liable to assessment under the
Bihar Sales Tax Act and denied the autho-
rity of the State of Bihar to levy sales tax
upon the Appellant. The Assistant Superin-
tendent of Commercial Taxes, Central Circle,
Bihar, ultimately by his letter dated 28-5-1952
Tejiected the contention of the Appellant and
Ia_sk'ed it to comply with the notice under Sec-
h‘on 13 (5), Bihar Sales Tax Act, failing which
qf: threatened to proceced to take steps for
:‘:sessmcnt to the best of his judgment. The
Igggeliant thereupon by its letter dated 7-6-
merciefla]"}?d upon the Superintendent of Com-
Wifh Laxes, Central Circle, Bihar to fortk-
S 1'%((‘:58)01“(1' and cancel the notice issued under
St o Bihar Sales Tax Act, as the said
slee fhWEB‘s_ ultra vires” of the Constitution and
; ¢ Bihar Sales Tax Act and was entirely

Alegal ang inoperative.
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(57) As the aforesaid demand was not,
complicd with the Appeliant filed in the Hijgh
Court of Judicature at Patna a petition under
Art. 220 of the Constitution asking for appfo-
priate reliefs by way of issuc of a writ of *man-
damus, certiorari’ and prohibition and any
other appropriatc writs or orders quashing the
proceedings issued for the purpose of‘levying
and rcalising a tax which was not lawfully
leviable on the Appellant and asking the Ap-
pellant to file a return and register itself as a
dealer.

The State of Bihar, respondent 1, the
Superintendent of Commercial Taxes, Cqmral
Circle, Patna, Respondent 2 and Assistant
Superintendent of Commercial Taxes, Central
Circle, Bihar, Respondent 3 were the opposite
parties to the petition. They did not file any
affidavit in reply. The facts alleged by the Ap-
pellant were not denied but arguments on
questions of law arising out of the petition
were addressed by the Government Pleader
appearing for them before the High Court.
The High Court held:

(1) That the Respondent 3 was acting
within his jurisdiction in issuing the notice un-
der S. 13(5) and holding that the applicant was
liable to pay the tax, that if he made an assess-
ment under S. 13 (5) the Act provided a right
of appeal whereby any error of law might be
corrected by the Appellate authorities pres-
cribed under the Act, that Ss. 24 and 25 cf the
Act furnished a complete and effective machi-
nery for appeal and revision against assess-
ments made under the Act and that there was
therefore no warrant for issuing a writ under
Art.” 226 of the Constitution;

(2) That the phrase “sale or purchase in
the course of inter-State trade or commerce”
in Art. 286(2) must be construed so as to ex-
clude the particular class of salss or purchases
described in the explanation to Art. 286(1) and
that therefore the amended cls. (¢) and (g) of
S. 2 and S. 33, Bihar Sales Tax Act, were not
in conflict with Art. 286 (2):

__ (3) That the Bihar Sales Tax Act was in
pith and substance not a law with respect to
sale of goods but a law imposing tax on the
sale of goods and the legislation fell entirely
within Item 54 of List II of the Seventh Sche-
dule to the Constitution, viz.,, taxes on the
sale or purchase of goods othér than news-
papers and that the Act could not therefore be
said to be invalid under Art. 254;

(4) That the Bihar Sales Tax Act had
been enacted for the purpose of imposing tax
on the sale of goods and not for regulatine in-
ter-State or intra-State trade and Comererce
and that therefore the Act did not contraven
in any way Art. 304; and c

(5) That the Act was also not invalid on

the ground that it was Cxtra-territorial in ope-
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Jation, that the jurisdiction to tax existed not
only in regard to persons or property but also
as regards the business done within the State.
that it was not necessary for the purposes of
jurisdiction that the entire transaction of sale
should have taken place within the territories,
that on the other hand the fact that the goods
were delivered in Bihar for consumption con-
stituted sufficient nexus or territorial connee-
tion which conferred, jurisdiction upon the
Bihar legislature to impose the tax and that the
explanation to Art. 286(1)(a) expressly confer-
red upon the State power to tax sales or pur-
chases of goods which were actually delivered
for consumption inside the State.

The High Court therefore dismissed the peti-
tion with costs.

(38) The Appellant applied for leave to
appeal to this Court and the High Court grant-

ed the requisite certificate under Art. 132(1)
of the Constitution.

(59) At the hearing of the appeal before
us the State of West Bengal, Tata Iron & Steel
Company. Calcutta, the State of Madras, the
State of Mysore, the State of Uttar Pradesh,
the State of Orissa, the State of Pepsu, the
State of Rajasthan, the State of Madhya Pra-
desh, the State of Travancore-Cochin, the State
of West Punjab and one M. K. Kuriakose ap-
plied for and were granted leave to intervene
and counsel for the Interveners appeared be-
fore us and urged their respective points of
VIEW.

(60) The first question as regards the main-
tainability of a petition for writ under Art. 226
on the facts disclosed in the petition can be
disposed of very shortly in the words of Maha-
jan C. J. in AIR 1954 SC 403 at pp. 405-406
(C) where he repelled a similar contention
urged by the Advocate-General of the State of
Madhya Pradesh :

“The learned Advocate-General of the
SIate civiia. however contended that on the
principle enunciated by the Privy Council in —
‘Raleigh Investment Co. v. Governor-General-
in-Council’, AIR 1947 PC 78 (Z3), jurisdiction
to question assessment otherwise than by use
of the machinery expressly provided by the
Act, was inconsistent with the statutory obli-
gation to pay, arising by virtue of the assess-
ment and that. the liability to pay the sales tax
under the Act is a special liability created by
the Act itself which at the same time gives a
special and particular remedy which ought to
be resorted to, and therefore the remedy by a
writ ought not to be allowed to be used for

evading the provisions of the Act, especially
a fiscal Act,

------------------------------------

In our opinion the contentions raised by
are not well
the State evinced an
rtainly proceed to ap-

the learned Advocs=te-General
founded. It is plain that
intention that it could ce

RS.07-61] A. 1. R,

ply the penal provisions of the Act againg the
appellant if it failed to make the return or g
meet the demand and in order to escape from
such serious consequences threatened withoyt
authority of law, and infringing fundamentg)
rights, relief by way of a writ of mandamyg
was clearly the appropriate relief.

In AIR 1952 SC 115 (A) it was held by
this Court that a licence fee on a business not
only takes away the property of the licensee
but also operates as a restriction on his funda-
mental right to carry on his business and there-
fore if the imposition of a licence fee is with-
out authority of law it can be challenged by
way of an application under Art. 32, a ‘fortior}’
also under Art. 226, These observations have
apposite application to the circumstances of
the present case. Explanation 1I to S. 2(g) of
the Act having been declared ‘ultra vires’, any
imposition of sales tax on the appellant in
Madhya Pradesh is without the authority of
law, and that being so a threat by the State by
using the coercive machinery of the impugned
Act to realize it from the appellant is a suffi-
cient infringement of his fundamental right
under Art. 19(1)(g) and it was clearly entitled
to relief under Art. 226 of the Constitution.

The contention that because remedy un-
der the impugned Act was available to the ap-
pellant it was disentitled to relief under Arti-
cle 226 stands negatived by the decision of
this Court in AIR 1953 SC 252 (B), above re-
ferred to. There it was held that the principle
that a court will not issue a prerogative writ
when an adequate alternative remedy was
available could not apply where a party came
to the court with an allegation that his funda-
mental right had been infringed and sought re-
lief under Art. 226. Morecover, the remedy pro-
vided by the Act is of an onerous and burden-
some character. Before the appellant can avail
of it he has to deposit the whole amount of the
tax. Such a provision can hardly be described
as an adequate alternative remedy.” :
This sufficiently disposes of that COI‘ltemlO[‘:
and I am of the opinion that the High CO”L
was in error when it held that there ":;?,56 I:,f
warrant for issuing a writ under Art: 22 the
f‘l\je Constitution on ‘the facts disclosed 1f

ppellant’s petition. e

(61) On the merits Shri N. C. Chatte]
appearing for the Appellant urged:

() That Art. 286 put a fetter ©
Legislature and the explanation did n° o levy
any power on any State Legislature nly cl.
any taxes but was meant to explain © urchase
(a), ic., what was an outside sale or'cﬁions of
and that it did not remove aHY_fesms‘ sale
fetters and did not convert any mte:' of
or purchase into an intra-State O
domestic transaction;

- mcaﬂ"
(2) That Art. 286(2) in Part XII Was :

B
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0 I'mplcmcnt the supremacy of Parliament

-y regard 10 inter-State trade or commerce
“ln-t put an embargo on the power of State
”"f-;]qmrc to levy any tax on sale or purchasc
Lc']‘l r‘cspi?i-‘t {o inter-State trade or commerce
Niillhal it was only when the embargo was
]‘%}‘E .d by appropriate Parliamentary legislation
1;1‘1: Gtate Legislature could levy any tax on
cales or purchases in the course of inter-State
rade Of COMMEIce; flnd
(3) That legislative competence of a State
was derived from Art. 246 read
with the lists of the Seventh Schedule to the
Constitution, that under Art. 245(2) only Par-
Jiament was given the power to enact legisla-
gon with extra-territorial operation and the
Srate Legislatures had no such power, and
that the ~ombined effect of Art. 246(3) and
Art. 245 read with Item 54 of List II was that
e State Legislature was only competent to
make laws imposing (ax on sale or purchase of
coods for the whole or part of that State.
= (62) The determination of these questions
ivolves a construction of the provisions of
Art. 286 (1) and (2) of the Constitution and
their true scopg, and effect. These provisions
read as follows: -
“Article 286. (1) No law of a State shall
impose, or authorise the imposition of a tax
on the sale or purchase of goods where such
sale or purchase takes place—
(a) outside the State; or
(b) in the course of the import of the
goods into, or export of the goods out of, the
territory of India.

Explanation.— For the purposes of sub-

Legislaiure

.lause (a), a sale or purchase shall be deemed

1o have taken place in the State in which the
g0ods have actually been delivered as a direct
E‘;Sult of such sale or purchase for the purpose
[hec?mumpnon in that State, notwithstanding
ale zf;t that under the general law relating to
Y'rcasognOOdfs the property in the goods has
aNother Stact),c | such sale or purchase passed in
by lzﬁ; E ?Cept_ in so far as Parliament may
Shall iy therwise provide, no law of a State
X on 1}[1)356’ or authorise the imposition of, a
Such sale 05810 or purchase of any goods where
inter.gy I purchase takes place in the course

- mv_;tc trade or commerce:
direy alt ¢d that the President may by order
gGO"dS whicﬁny tax on the sale or purchase of
o of - being lawfully levied by the
¢ mencemany State immediately before
nding it of this Constitution shall,
rarygt that the imposition of such
Moo, 10 be ]O the provisions of this clause,
a;Ch, 1951 ievied until the thirty-first day

re :

1 whi em;g{:ti in Part XII of the Constitu-
S to finance, property, cO

o ﬁﬁ%éi‘ i
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tracts and suits and fall under the caption of,
‘Miscellaneous Financial — Provisions’. Their
main purposc is to lay down the restrictions on
State Legislatures to enact laws imposing OF
authorising the imposition of tax on the sale
or purchase of goods. Article 286(1) lays down
such restrictions where such sale or purchase
takes place— (a) outside the State, or (b) in the

course of the import of the goods into, or ex-

port of the goods out of, the territory of India.
Article 286(2) lays down such restrictions
where such sale or purchase takes place in the
course of inter-State trade or commerce.

Article 286(1) is hedged in with the ex-
planation and Art. 286(2) is hedged in, with the
exception “in so far as Parliament may by law
otherwise provide” and the proviso under
which the President might direct that any taX
which was being lawfully levied by the Gov-.
ernment of any State immediately before the
commencement of the Constitution may, not-
withstanding the provisions of Art. 286(2).
continue to be levied until 31-3-1951. Except
for these special dispensations the restrictions-
laid down by Art. 286(1) and (2) prevail and
the true scope and extent of these restrictions
would have to be culled out of the terms in
which these provisions are couched.

(63) These provisions came to be consi-
dered by this Court in two cases, (1) AIR 1953
SC 252 (B) and (2) AIR 1953 SC 333 (U). The
first of these cases was concerned with the
constitutionality of the Bombay Sales Tax Act
74 of 1952. The High Court of Bombay had
declared the Bombay Sales Tax Act, 1952
‘ultra vires’ the State Legislature and had issu-
ed a writ in the nature of ‘mandamus’ against
the State of Bombay and the Collector of Sales
Tax, Bombay, directing them to forbear and
desist from enforcing the provisions of the said
Act against the respondents. The main ground
of attack in the High Court had been that the
Act purported to tax sales and purchases of
goods regardless of restrictions imposed on the:
State Legislative power by Art. 286 of the Con-
stitution and in that connection the provisions
of Art. 286(1) and (2) came to be considered
by this Court.

The majority judgment of this Court deli-
vered by Patanjali Sastri C. J. with which
Mukherjea J. and Ghulam Fasan J. concurred
held that Art. 286(1)(a) of the Constitution
read with the explanation thereto and constru-
ed in the light of Arts. 301 and 304 prohibits:
the taxation of sales Qr purchases involving
inter-State elements by all States except the
State in which the goods are delivered for the
purpose of consumption ‘therein. The latter
State is left free to tax such sales or purchases,
and it derives this power snot by virtue of
Art. 286(1) but under Art. 246(3) read with

Entry 54 of List II
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" The majority judgment differed from the
view which was taken by me that the Expla-
Nation does not deprive the State in which the
property in the goods passed of this taxing
power and that consequently both the State in
which the property in the goods passes and the
State in which the goods are delivered for con-
sumption have the power to tax and charac-
terised it as not correct. The majority judgment
also held that cl. 2 of Art. 286 does not affect
the power of the State in which the delivery of
£oods is made to tax inter-State sales or pur-
chases of the kind mentioned in the Explana-
tion to clause (1).

The effect of the Explanation is that such
{ransactions are saved from the ban imposcd
by Art. 286(2). Bose J. and myself agreed that
Art. 286(2) could not be construed in the light
of Art. 304(1) as the two articles dealt with
different matters. Bose J, however held that
the basic idea underlying Art. 286 is to prohi-
bit taxation in the case of inter-State trade and
commerce until the ban under cl. (2) of the
said article is lifted by Parliament and always
in the case of imports and exports. When the
ban is lifted, the Explanation to clause (1) of
Art. 286 comes into play to determine the situs
of the sale,

This Explanation does not govern cl. (2)
of Art. 286 and as it can only apply to tran-
sactions which in truth and in fact take place
in the course of inter-State trade and com-
merce, there is no need to call it in aid until
the ban is removed. The majority judgment
Aas well as Bose J. recognised that the provi-
sions of Art. 286(1) and (2) had been enacted
in order to prevent multiple taxation which
used to be levied by the States before (he com-
mencement of the Constitution having resort
to the nexus theory.

They however did not discard that theory
Altogether and were of the opinion that it was
suliicient to invest the State Legislature with
jurisdiction to impose a tax on sale or purchase
of goods, if any of the essential ingredients of
sale had taken place within its territory. They
did not accept the transfer of ownership in the
goods or the passing of property therein as

the sole criterion determining the situs of the
sale and thus investing the State within whose
territories the sale had thus taken place as the
-only State entitled to impose the tax on sale
«or purchase of goods. ‘

I however held that under the general law
relating to sale of goods a sale must be Ie-
-garded as having takén place in the State in
which the property in the goods sold has pass-
ed to the purchaser, and that State is entitled
10 tax the sale or purchase as having taken
place inside the State. The Explanation to
Art. 286 (1) does not take away the right which
the State in which the property in the goods

passed has to tax the sale or Purchase R

deems such purchase or sale, by a lega) i - Only

to have taken place in the Stae in wi Ctiog
delivery of the goods has been Made gy, e
sumption therein so as to cnable 1, , 00

State ‘also’, to tax the sale or purclmsel'fn lag
tion, A,
The Explanation only Jifs the ‘
posed by cl. (1)(a) on taxation of sales op -
chases which take place outside (he
the extent of the transactions mentj
Explanation to enable the delivery §
to tax them. I also held that the -acncmi
stod 3 1R et pro.
vision cnacted in Art. 286(2) AZAINSE (he
position of tax on the sale or purchase of 00] 1
in the course of inter-State trade or com?neo
should give way to the special Provision wh{ﬁ
is cnacted in the Explanation (o Art. 23551
(a) enabling the delivery State to Lax such sa}f
or purchasc in the limited class of cases cm'crh-
ed by the Explanation, the transactions Cover.
ed by the Explanation being thus lifteq out of
the category of transactions ip the course of
inter-State trade or commerce and assimilgeg
to transactions of sale or purchase which tae
place inside the State and thus invested wig
the character of an intra-State sale or purchase
so far as the delivery State is concerned.
There was thus a divergence between the
learned Judges as reeards the true scope and
clect of the Explanation to Art. 286(1)(a) read
with Art. 286(2) and ecven though the same
conclusion was reached by the majority Judges
and myself we reached the same on different
grounds. The interpretation put on Art. 286
(I)(@) read with the Explanation thereto there-
fore was that the delivery State is loft free to
tax such sales or purchases as fall within the
terms of the Explanation and Art. 286(2) docs
not affect the power of such a State to lat
inter-State trade or commerce of the kind men-
tioned in the Explanation. The Explanallo?
saves such transactions from the ban impose
by Art. 286(2). a
(64) It may be noted that though ‘chf :fas
a consensus of opinion that Art. 28'(:1 of 2
designed to avoid the multiple taxalﬁng re-
sale or purchase by various States g?\-cracncc
SOrt to the nexus theory there Was ose of the
of opinion as regards the real purpon of the
Explanation as also the constructi oncept ©
‘non-obstante’ clayse and the truc CAccordi"i-T
consumption as embodied thcrmni'(:m explaif”
to the majority view the Expland lino what P
ed what is an outside sale by defin inion ok
an inside sale. Bose J. was of the -(;pm ex 1:“2
4he purpose of the Explanation ! 4 therefo”
What is not outside the Statc a0 58
what is inside. hat is other'
I was of the view that ‘fha lace 0‘.115;:;.:
a sale or purchase which ,“‘Lis npp ace 1
the State is deemed to havé take
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¢ and the only purpose of the
: to introduce a legal fiction
atior delivery State is also entitled to
y lhcsactjon of sale or purchase along
1 r;::m: in which the transfer of owner-
with 11° “ken place or the property in the
* The ‘non-obstante’ clause
interpreted. I took the
also W ¢ the ‘non-obstante’ clause is incorpo-
yiew tha he Explanation to state what accord-
gated m[hc Constitution makers is the basic
ing ¢ fixing the situs or the location of the
ide . purchase in the place where the trans-
i £ ownership takes place-or the property
Lk aoods passes and to indicate that not-
in W° *jing that fact a sale or purchase which
“"{![?S‘i‘i[|1i;1u the category mentioned in the
E,li;mna:ion is ncvcr}heless. to _bc deemed to
have taken place inside the delivery State.

The majority judgment stated that the
is inserted in the Expla:
nation simply with a view to make it clear be-
vond all possible dqubt that 1t 18 Immatem}l
where the property in the goods passes as it
might otherwisc be regarded as indicative Of
the place of sale. Bose J. stated that the object
of the Explanation 1s to fix the location of a
«ale or purchase by mcans of a fiction, but he
disaereed with the view expressed by me that
the ‘non-obstante’ clause enunciates the gene-
ral law on this point. He stated that there was
no eencral law which fixed the situs of a sale,
not even the Sale of Goods Act, that what the
general law does is fo determine the place
where the property passes in the absence of a
special agreement, but the place where the
property passes is not necessarily the place
where the sale takes place, nor has that ever
been regarded as the determining factor.

As tegards the concept of consumption
the majority were of the view that 1t should
be understood as having reference not merely
0 the individual importer or purchaser but as
contemplating distribution cventually to con-
sumers in general within the State. Bose J. con-

livery Stat

Strued that word to mean the usual use made .

(!ge?n article for the purposes of trade and_ conl-
1he$c. [ adopted the Dictionary meaning of
n yclg]’“ and held that the Explanation COVCIS
sale O.OSC cases where as a direct result of the
gu,nptflopl{rchase goods are delivered for con-
and i i~n in the delivery State by the consumer
Which s only that limited class of transactions

are covered by the Explanation and

Whi .
h are liable to tax by the delivery State.

Wordlg g}gr“?t accept the contcntioq that the

e acceplcdt 1¢ purpose of co.nsumpllon" must

Ing referen In a comprehensive sense as hav-

sy e 1O, immediate as well as ultimate

resal\:l. within the State and excluding
S out of the State.

+ G870, 83 & 804

04.66] DENGAL IamaroniTy Co. v. RTATE OF DIHAR ( Lragfualy J./ wUpPLollls VURLL UUd

(65) In regard to Art. 286 (2) all the,
Judges were agreed that transactions of sale or
purchase in the course of inter-State trade' or
commerce arc within the restriction and no
State can tax such transactions, except in the
two excepted cases, viz., (1) except in so far
as Parliament may by law otherwise provide
and (2) provided the President may by order
direct that that any tax on salc or purchase of
goods which was being, Jevied by the Gov-
ernment of any State immediately before the
commencement of the Constitution shall con-
tinue {o be levied until 31-3-1951. The Ex-
planation to Art. 286 (1) (a) though it is speci-
fically stated to be for the purposes of sub-
cl. (a) was construed by me as an Exception
or proviso to Art. 286 (2), thus enabling the
delivery State to tax the transactions of sale or
purchase taking place in the coursc of inter-
State trade or commerce. The majority Judges
differed from this view and held that the ex-
planation converts the inter-State transaction
into an intra-Statc one and therefore there is
no scope at all for the operation of Art. 286
(2) in cases covered by the Explanation. Bose
J.. was of the view that the Art. 286 (2) bans
the delivery State also from taxing such tran-
sactions, because if the transactions were in
the course of inter-State trade or commerce
the Explanation merely shifts the point from
A to B but this shifting is of no consequence
at all, because both the points are caught in
the vortex of inter-State trade and com-
merce.

It is only when the Parliament otherwise
provides or the President gives the directions
within the meaning of the proviso that this ban
is lifted and the Explanation is there to settle
a matter of considerable controversy regard-
ing the situs of a sale. The argument that on
this construction being put on the Explanation
to Art. 286 (1) and on Art. 286 (2) the Expla-
nation would become nugatory though accept-
ed by me was rejected by Bose J., by point-
ing out that once the Parliament by law other-
wise provided or the President by order gave
the direction within the mweaning of the pro-
viso the Explanation would come into ope-
ration and would determine the situs of the
sale thus enabling the appropriate State to im-
pose a tax on such transaction of sale or pur-
chase.

(66) The sccond case concerned itself
with the construction_of Art. 286 (D) (b) in
connection with the Sales Tax levied by the
State of Travancore-Cochin upon certain
dealers in cashew nuts within its territory
under the provisions of the Travancore-Co-
chin General Sales Tax Act 1124 M. E. (Act
No. 18 of 1124 M. E) and the question for
the consideration of the Court was whether
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gertain sales and purchases could be smc(li _.to_niig
in the course of the import of the goo b':orv
or the cxport of the goods out of the t?rfl on
of India. The High Court had put 386‘(15;
wide construction on the words of Art. e 4
(b) and held that the clause 15 not ‘rcsm iy
to the point of time at which goods ar(cl: e
ported into or exported from India ;1111 re:
series of transactions whxch ncccssarig Izvill
cede export or succeegd import of1 goods
come within the purview of this clause.

iverge inion bet-

There was a divergence of opinion
ween Patanjali Sastri C. J., Mukherjea J., ngc
J. and Ghulam Hasan J. on the one side
and S. R. Das J., on the other so far
as the comstruction of the words “in the
course of” was concerned. But apart from
this construction of Art. 286 (1) (b) S. R.
Das J.. who was not a party to the carlier decl-
sion hereinbefore referred to put on record
his views on the construction of Art. 286 (1) (a),
the Explanation thereto and Art. 286 (2) ex-
pressing his disagreement with the interpreta-
tion which the majority judgment in that casc
had put up on the same.

He agreed that the Provincial Legislatures
purporting to act under Entry 48 in List II of
the Seventh Schedule to the Government of
India Act, 1935, had cnacted the Sales Tax
Acts imposing tax on sales or purchases of
goods on the basis of one or more of the in-
gredients of sale having some conncction with
the Province and that this practice had result-
ed in the imposition of multiple taxes on a
single transaction of sale cr purchase thereby
raising the price of the commodity concerned
to the serious detriment to the consumer, that
this evil had to be curbed and that is what has
been done by ClL. (1) (a) of Art. 286.

He however was of the opinion that in im-
posing the ban that no law of a State shall
impose or authorise the imposition of a tax
on the sale or purchase where such sale or pur-
chase takes place outside the State, the Con-
stitution procceds on the footing that a sale or
purchase has a location or situs. He further
held that the ‘non-obstante’ clause in the Ex-
planation also clearly implies that the framers
of the Constitution adopted the view that a sale
or purchase has a situs and further that it ordi-

narily takes place at the place where the pro-

perty in the goods passes.

. In effect, therefore, the Constitution, by
this Explanation to Cl. ( 1) (a), acknowledees
utl:}t- under the gencral law the sale or pflr-
‘;‘ed}fic of the kind therein mentioned may not
T take _place.in. .the. delivery State, but
ﬂh”?s IS u%%@%&e treated as if it
B éﬁﬁﬁ_’%ﬁﬁ**tﬂg E '_]_J__lanz}tlon creates a
ApaO \‘?“fa?r“\h?gaig d with me. but he
from me in'holding th

T

UJ.‘,)fj A‘I,P ‘
assignment of a fictiong) 3 3
a particular  Kind of :scnl»h!a‘ i
purchase in 2 particular State is o .
the ban of_ clause (1) (a) ang ' ,
away thc taxing power of al! other bl:uclndy‘e Y
relation to such a sale or purchase cyep yp, > It
the other ingredients which go mwurdf"“én
making up of a sale or purchase are o bcfa .
within these States or even if under Ofmd
ral law the property in the goods passes ingtl‘-c-
of those States. any

The purpose of the Explanatiop
there and cannot be stretched or extendeg ?3.3
yond that purpose. He therefore held that ll:a-: {
cffect of Cl. (1) (a) read in the light of the Er
planation is not to permit both States, \-g{
the State where the propertly passes under lh‘c' ;
general law as well as the State in which, by
force of the Explanation, the sale or purchase
is deemed to take place, to tax such sale o
purchase, because in that event it will stultify
the very purpose of that clause and it will faj] 4
to prevent the imposition of multiple taxes
which it is obviously designed to prevent.

In his opinion Cl. (1) (a) in terms only
takes away the taxing power of all States
with respect to a sale or purchase which, by
reason of the fiction introduced by the Ex-
planation, is to be deemed to take place out-
side their respective territories and the pur-
pose of the Explanation is only to explain the
scope of CL. (1) (a). The Explanation is neither
an exception nor a proviso. It is not its pur-
posc nor does it purport, substantively and
*proprio vigore’, to confer any power on any
State, not cven on the delivery State, to 1mpose
any tax. Whether the dclivery State ¢f
tax the sale or purchase of the kind mention®
in the Explanation will depend on other prﬂi
visions of the Constitution. Neither CI-I(;t
(a) nor the Explanation has any bearing on ¥

question.
d design of

(67) So far as the purpose an hiol
Cl. (2) are concerned hI(J: \835 of the ?,E"::Iai-
that CI. (2) places yet another ban on I54 read
g power of the State under Entr} pan im-
with Art. 246 (3), in addition 10 1 & con-
posed by CL (1) (a). A sale or P”rcn (a) U
templated by the Explanation 10 & g sale Of
doubtedly partakes of the natuf€¢ ? inter-sml“
purchase made in the course O}pr it is the
tSrtac;Ic and, therefore, no State, :v c\e!tI e
ate mn which the property in tH* =/ ;
under the general r;a?f or)thc Sta“i: the EX
goods are delivered as mentioned 1l
planation, can impose a tax of b-nt Jifts
prrchase, unless and until parlia®® me
ban. ] 3]{6“ by ys
He differed from the wewél(l) (@7
that the Explanation to Art. 283u i
be regarded not only as having 0
delivery State to impose the 3%

tion 1O
O
auf&;!
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pase covered by ‘the Explanation, but
ure” = 1so exempted it from the ban imposed
pavite <o) He also differed from the majo-
by v';i“’ that what was an inter-State transac-
rity within the ban of Art. 286 (2) is convert-
uoﬂinw an intra-State or local or domestic
action by virtue of the Explanation to
286 (1) (a).

"He saw no warrant for the argument that
fiction embodied in the Explanation for
(his definitely expressed purpose, can be legi-
imately used for the entirely foreign purpose
of destroying the mlcr-fStau_: _charact.cr of the
[ransaction and converting it into a intra-State
qle or purchase for all purposes. Such meta-
morphosis 18 completely beyond the purpose
and purview of Cl. (1) (a) and the Explanation

thereto.

(68) After expressing himself as above,
he made the following observations which are
very apposite to the appeal before us:

“To accede to this argument will mean
that the Sales Tax Officer of the delivery
State will have jurisdiction to call upon dealers
outside that State to submit returns of their
turnover in respect of goods delivered by
them to dealers in that State under transac-
tions of sale madc by them with dealers with-
in that Statc. Thus a dcaler in, say, Pepsu
who dclivers goods to a dealer in, say, Tra-
vancore-Cochin will become subject to the
jursidiction of the last mentioned State and will
have to file returns of their turnover and sup-
port the same by producing their books of ac-
count there.

I cannot imagine that our Constitution
makers intended to produce this anomalous
result. On the contrary, it appears to me that
they enacted Cls. (1) (a) and (2) for the very
purpose of preventing this anomaly. I repeat
that it is not permissible, on principle or on
authority, to extend the fiction of the Expla-
nation beyond its immediate and avowed pur-
pose which I have explained above. In my
judgment, until Parliament otherwisc provides,
all sales or purchases which take place in the
course of inter-State trade or commerce are,
by CI. (2) of Art. 286, made immune from taxa-
lion by the law of any State, irrespective of the
Place where the sales or purchases may take
Place, cither under the gencral law or by virtue
of the fiction introduced by the Explanation to
CL (1) ().

d If a particular inter-State sale or pur-
135¢ takes place outside a State, either under
Cr‘:r Ig\e.nf:ral law or by virtuc of the fiction
fl.L""“d bb’. the Explanation, it is exempted
oM faxation by the law of that State both

<l (1) (a):an f such inter-

c
trat
ﬂft

cmpt from taxation cven by the law of thag
State under Cl. (2), just as a sale or purchase
which takes place within a State, either under
the general law or by reason of the Explana-
tion, cannot be taxed by the law of that State,
if such sale or purchasc takes place in the
course of import or export within the meaning
of CL (1) (b).”
It may be observed that the contentions urged
before us by the Appeliant are in conformity
with the above observations of S. R. Das J.

(69) Normally speaking the construction
put by the majority judgment on the Art. 286
(1), the Explanation thercto and Art. 286 (2)
of the Constitution in the Bombay Sales Tax
appeal would be the law binding on dll parties
and in the judgment just referred to in the Tra-
vancore-Cochin Sales Tax Appeal.S. R. Das
J., rightly cxpressed that decision to be bind-
ing on him so long as it stands. The Appel-
lant has however sought to urge beforc us
that that decision was crroneous and has
attempted to persuade us to reconsider the
same and put a construction on Art. 286 (1)
(a), the Explanation thereto and Art. 286 (2)
which is different from that adopted by the
majority Judges in the Bombay Sales Tax Ap-
peal (B).

(70) The question therefore arises whe-
ther we arc entitled to reconsider that deci-
sion.

(71) The House of Lords in England has
always considered itself bound by its previous
decisions.  These decisions, as distinguished
from the opinions which arc delivered by the
Judicial Commuittec of the Privy Council as ad-
vice to the Crown, are pronounced in the form
of judgments and are binding on the House
as precedents. The question whether the
House had the power to reconsider the pre-
vious decisions of its own and if it thought
the decisions wrong to overrule or depart from
them in subsequent cases was considered in
‘1898 AC 375 (H). Earl of Halsbury, L. C.
who delivered the judgment of the House ob-
served at page 379:

“A decision of this House once given upon
a point of law is conclusive upon this Housc
afterwards, and that it is impossible to raise
that question again as if it was ‘res integra’
& could be reargued, & so the Hquse be asked
to reverse its own decision. That is a principle
which has been, I believe, without any real
decision to the contrary, cstablished now for
some centuries, and 1 am therefore of opinion
that in this case it is not competent for us to
rchcar and for counsel to reargue a question
which has been recently decided.”

The rcason of the rule was thus stated at
page 380:— )

“Of course I do not deny that cases of
individual hardship may arise, and there mav

' 55 (PRS- 67 71] BeNaaL IntmuNiry Co. v. \
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be a current of opinion in the profession that
such and such a judgment was erroncous; but
whit is that occasional interference with what
is perhaps abstract justice as compared with
the inconvenience — the disastrous inconve-
nicnce — of having cach question subject (o
being reargued and the dealings _of mankm_d
rendered doubtful by reason of different deci-
sions, so that in truth and in fact there would
be no real final Coureof Appeal? My Lords,
“interest rei publicac™ that there should be
“finis litium™ at some time, and there could be
no “finis litium™ if it werc possible to suggest
in each case that it might be rcargued, because
it is “ngt an ordinary case”, whatever they
may mean”.

and the conclusion was thus recorded at page
Bl:— .

“Under these circumstances it appears 1o
me that your Lordships would do well to act
upon that which has been universally assumed
in the profession, so far as I know, to be the
principle, namely, that a decision of this House
upon a question of law is conclusive, and that
nothing but an Act of Parliament can set right
that which is alleged to be wrong in a judg-
ment of this House”.

(72) The Judicial Committee of the Privy
Council on the other hand has held that it is
free to differ from its own decisions or from
those of the House of Lords. The power of
the Privy Council to reconsider its own deci-
sions was discussed in — °‘AIR 1929 PC 84
(QY. In that case an earlier decision of the
Board in — ‘Wigg v. Attorney-General of the
Irish Free State’, AIR 1928 PC 239 (Z4), was
attempted to be reviewed and after discussing
the case law on the point the Board came to
the conclusion that the Privy Council is not
bound in law and without examination to
follow the decision in a prior appeal whether
they considered it to be right or wrong al-
though the Privy Council would hesitate long
before disturbing a solemn decision by a pre-
vious Board, which raised an identical or cven
a similar issuc for determination.

While laying down this principle the
Board discussed the earlier cases and in parti-
cular the case of — ‘Ridsdale v. Clifton’, 1877-
2 PD 276 (Z5) which was followed in—Tooth
v. Power’, 1891 AC 284 (Z6) and — ‘Read v.
Bishop of Lincoln’, 1892 AC 644 (Z7) and the
proposition was thus laid down in the last men-
tioned case:—

“In the present case their Lordships can-
not but adopt the view expressed in — “1877-2
PD 276 (Z5) as to the ellect of previous deci-
_sions.  Whilst fully sensible of the weight to
& bealfached to such decisions, (heir Lordships

at the same %ime bound to examine the
NS upon which the decisions rest. and to
eCt to their own view of the law”,

: b . t
- a previous decision when (ha

= g

The same principle was rcitcrazcd ‘
Privy Council in — ‘A[R 1946 pPC by 1
The Board was there concerneq with . (Ry
sideration of a constitutiona] Ques the gy
carlier decision of the Board jy - son.
Reg’, 18827 AC 829 (Z8) had yppepq 5%l y,
dity of the impugned Statute, That the Valj,
had stood unreversed for 63 ye: decig;
moreover received  express
Board in subscquent cases between 183 the
1937." Tt was contended that (he case b 3 ang
wrongly decided and ought to po d n
and their Lordships repelled that cmg?n.“]td

“Their Lordships do not doypy [hath“_’“i
dering humble advice to His Majesty 1|m.[e“'
not absolutely bound by previoys decisim 5
the Board, as is the House of Lords p 'ito ™S of
judgments. In ecclesiastical appeals 59““
tance, on more than one occasion, I!hc Bt
has tendered advice contrary to thyy giVeoa?d
a previous case, which further hisloriv]Il :
search has shown to have been Wrong, B
on constitutional questions it must be s'eld i
indeed that the Board would depart from 5 t;m
vious decision which it may be assumeq 13,?;1
have been acted upon both by governmeny
and subjects. 1In the present case the decisio;
now sought to be overruled has stood for Ow}
Sixty years; the Act has been put into oper.
tion for varying periods in many places in the
Dominion; under its provisions businesses must
have been closed, fines and imprisoments for
breaches of the Act have been imposed and
suffered. Time and again the occasion has
arisen when the Board could have overruled
the decision had it thought it wrong. Accord-
ingly, in the opinion of their Lordships, the
decision must be regarded as firmly embedded
In the constitutional law of Canada and it i
impossible now to depart from it”.

(73) Tt is therefore settled law so far as
England is concerned that their Lordships ol
the Privy Council do not consider themselves
bound in law and without cxamination t
follow their decision in a prior appeal "’he‘h‘{
they consider it to be right or wrong but f‘:‘;
themselves bound to examine the rcasonS‘UIP‘}o
Which the decisions rest and to give cmf the
their own view of the Jaw, We here la&\rivc
highest Court of the land and “’Ollh,t-l.t
considerable assistance from the Practc
the Privy Council set out above: lia is the |

(74) The High Court of Aum;m‘n\\'ca]th _
highest Court of Appeal in the COI-1:1 deciding

. . ? / ¥
and concerns itself ‘inter alia wtlion whedl

t
)

approva] (e 13

a

constitutional questions. The ques ns_came &
‘it is bound by its previous chlS‘;O rs4l
for consideration in — “(1914) ltrqs'n bot
and the High Court held that it V¢ revic

1 i . d ondy ™ s
by its previous decision but woul  stson 12
in this

manifestly wrong. Griffith, C. -
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nection made the following observations at
page 58:— o e ] )

“Ip my opinion It 15 impossible to main-
(ain as an abstract proposition that the Court
js cither legally or technically bound by previ-
ous decisions. Indeed, it may in a proper casc
be its duty (o disregard them. But the rule
should be applied with great caution, and only
when the previous decision is manifestly wrong
Otherwise there would be
grave danger of a want of continuity in the
interpretation of the law".

Barton. J. obscrved at page 69:—

“In conclusion, 1 would say that T have
never thought that it was not open to this Court
to review its previous decisions upon good
cause. The question is not whether the Court
can do so, but whether it will, having duc rc-
gard to the need for continuity and consistency
in judicial decisions. Changes in the number
of appointed Justices can, 1 take it, never of
themselves furnish a reason for review. That
the prior decision was that of little more than
half their number might be urged with greater
fairness, but it cannot be urged against an
carlier CASC tovevernrrssanssnunsenns But the Courl
can always listen to argument as to whether it
ought to review i particular decision, and the
strongest reason for an overruling is thata de-
cision is manifestly wrong. and its maintenance
is injurious to the public interest”.

Powers, J. at page 80 referred to an carlier
decision given by him in the case of — ‘The
Australian Agricultural Co. V. Federated En-
gine-Drivers and Firemen's Association of
Australasia’, (1913) 17 CLR 261 at page 292
(Z29):—

“I am at all times prepared to consider
the review of any decision of this Court, by a
Full Bench called to consider that question,
and to reverse any decision if it is shown to be
clearly wrong. subject 1o the well known con-
siderations to be applied to the particular casc
in question at the time, according to the well
known judicial policy of British, Australian
and American Courts, and 1 think of all Courts
of Appeal in English-speaking communities”
— Except the House of Lords .......

I decline even to consider a question of re-
versing a decision of this Court casually, or
even seriously, raised by counsel, not clearly
urgent, and not raised before as full a bench
9 I available. If we do not show some res-
{:fif]lfif“!our own Court’s decisions, no counse
L l;.t. safe in advising the public, and it will

uncertainty and confusion” ..............-

1 lhi'ﬁi.;'"‘m"““”".Umlcr those circumstanecs
ectits it would have to be shown that the
fellonect \Las clearly wrong, and, as it has been
would be Y this C‘“‘"E_"? other casces, that 1t

: Meree il"‘.- in the interests of the public to re-

T L LR
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This question came for consideration again by
the High Court of Australia in *1920-28 CLR
129 (K), and the majority judgment stated at
p. 142:

“It is therefore. in the circumstances, the
manifest duty of this Court to turi its carnest
attention to the prmiﬁions of the Constitution
itself. That instrument is the political com-
pact of the whole of the people of Australia.
cnacied into  binding law by the lmperial
sarliament, and it is the chief and special duty
of this Court faithfully to expound and give
cficet to it according O its own terms, lind-
ation from the words of the com-
g it throughout precisely as
framed. In doing this, w¢ follow., net merely
previous  1nstances in this Court and other
Courts in Australia, but also the precedent of
the Privy Council in 1892 AC 643 (ZT7), where
the Lord Chancellor, speaking for the judicial

committee in relation to reviewing its own priot

decisions, said:  “Whilst fully sensible of the
weight to be attached to such decisions, their
Lordships arc at the sam¢ time bound to exi-
mine the rcasons upon which the decisions
rest, and to give cffect to their own view of
the law™.

The ground upon which the Privy Coun-
to that conclusion wc¢ refer to, but

ing the nte
pact, and upholdin

cil came
need not repeat, adding, however. that as the
Commonwealth and State Parliaments and

Executives arc themselves bound by the de-
clarations of this Court as 1o their powers ‘inter
s’ our responsibility is so much the greater to
give the true effect to the relevant constitu-
tional provisions. In doing this, to use the
language of Lord Macnaughten in — ‘Vacher
& Sons Ltd. v. London Socicty of Composi-
tors’, 1913 AC 107 at p. 118 (Z10), “a judicial
tribunal has nothing to do with the policy of
any Act which it may be called upon to inter-
pret. That may be a matter for privatc judg-
ment. The duty of the Court, and its only duty,
is to expound the language of the Act in ac-
cordance with the settied rules of construction.”
Higgins J., at page 160 added:

“But the decision is now directly impugn-
ed by the claimant; and it is our duty (O TC-
consider the subject, and to obey the consti-
tution and the Act rather than any decision of
this Court, if the decision be shown to have
been mistaken”. )

The High Court of Australia has therefore
considered itself free 1o review its own deci-
sions just as much ag the Judicial committee
of the Privy Council, examine the reasons upon
which the decisions rest and to give cffect to
its own views of the law, in other words to re-
consider the subject and to obey the Constitu-
tion and the Act rather han any decision of
the Court if the decision be shown to have
been mustaken. g
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(75) Our Constitution has drawn Jf"‘?lﬂs;
nter alia” upon the (‘nnsl:l_utmn of IF.IC ‘l mI -
States and it would be helpful to L‘(}l]h_lulv.r“\':"l;d
IS the position in the United 5’1"-.[“5""“‘5}?‘111';
to the re-consideration of its previous d-u"i“‘}"ﬁ
by the Supreme Court. There I‘“‘_f_’ "“‘:n
numerous decisions of the Supreme Court |
which the Court has departed from 1]10‘51?01-
Tine of ‘stare decisis® and has CIIIIICI'ii?(E:i:L( o
I " or overruled its previous decisions. .
:ulIo\[\?t:;l ]::\}11‘;[1}1”3 13\1_%5 205 (N)', Mr. Justice

wton observed : )

m\u;}h\ci n:h: of ‘starc dccjsxs‘. }hough one
tending to consistency and umform_lty of deci-
sion, is not inflexible. Whether it shall be
followed ~or departed from is a question en-
tircly within the discretion of the court, which
again is called upon to consider g question once
decided”,

(77) Mr. Justice Brandeis while delivering
his dissenting opinion in ‘1924264 US 219
(L), thus expressed himself with regard to the
propriety upon the part of the Suprcm_c Court
of departing from jts earlier doctrines if it has
come 1o consider those doctrines as Crroneous ;

“The doctrine of ‘stare decisis’ should not
deter us from overruling that case and those
which follow it. The decisions are recent

ones.  They have not been acquiesced in, They
have not created a rule of property around
which vested interests have clustered,
affect solely matters of a
the other hand, they affe
of men, women, and chj
welfare. “Stare decisis’

of action. But it Is not a universal, inexorable

command, The instances in which the coyrt

has disregarded s admonition are many”,
(78) The same learned Judge in 3" gjs-

senting opinion in US 393 (M),

reiterated the sanme i

following :

““Stare degisig’ is not, like the rule of ‘reg
judicata’, a universal, inexorable command”,
After quoting the passage from the judgment
of Mr. Justice Lurton in “1909) 218 US 205
(N), above cited the learned J udge proceed-
ed:

““Stare decisis’ is usually the wise policy,
because in most matters it is more important
that the applicable rule of Jaw be scttled than
that it be SR HEL uciiennivrernn.

This is commonly true evep where the error
15 a matter of serjoyg concern, provided cor-
legislation. Byt in cases
I Constitution, where cor-

ive action is practically
as often overruled ifs
he Court bows to the

trare ey

imppssible, this Court |
carlier decisions, T
lessons of e

: XPerienca and the foree of better
Tc”oning, recognizing that e process of trial
and error, sg fruitfu] ; i

0 the physical sciences,

] Ly
is appropriate also in the judicig) T
IS approp ccently, il](WC“-U]Q{“Q%H”
lcading cases, when it conclude_d that lhghes‘i&”di
should not have bccn'permlttcd 10 gy Rl Y
powers of taxation which jt had lherxemlm
repeatedly sanctioned. In cases iny
Federal Constitution the posi
is unlike of the highest ¢
where the policy of ‘stare ¢
lated and is strictly applieq
cases. Parliament is free 1o
cial error; and the remedy ma
voked”. _ -
It will be instructive at thig junc
the following passages to be founq in g
note 3 at p. 825 in the report of (1931) 76 L?:'-
Ed 815 (N[)’: iy
“Compare Taney Ch. 12
Cases’, — ‘George Smith v, William Turngy
(1867) 7 How 283 at p. 470 (Z11): “Afpe
such opinions judicially delivered, | had g,
posed that question to be settled, so far

.................
O

. anrl\.
tion of th;;ng the
ourt of nnlfllra
CCISIS wag ¢ 04,

0 all” gy o
Correct any é‘::f
y be Prompyj, )

\ as any
question upon the construction of {he Congt.
tution ought to be regarded as closeq by the

decision of this Court.

L do not, howeyer ob.
ject to the revision of it

» and am quite Willing
ter as the law of
n the construction of
the Constitution s always open to discussion
when it is Supposed to have been founded in
error, and that its judicial authority should
hereafter depend altogether on the force of the
reasoning by which it is supported”.

(79) Compare Field J., in — ‘Barden v.
Northern P, R Co.”, (1893) 154 US 288 at p.
322 (Z12): '
~It is more important hat the court shotﬂ_
be right upon later ang more elaborate C'«-fé-
sideration of the cases than consistent wllhl pr
vious declarations. Those doctrines only e‘:l'
Cventually stand which bear the stamtesi :
mination and the test of experience”.

Pl
(80) In ‘1939306 US 466 at p. 491
Mr. Justice Frankfurter stated:

; ns
“But the ultimate touchstone of ¢0

: S inglic : tw
tionality is tle Constitution itself and 00

We have said aboyt it”, siterated !
he same principle was r“,l Us b
— “‘Smith v, Allwright’,  (1943) 32 i
(213‘)‘: . . 7 s We.ar'c,nﬂf
In reaching this conclusio atinult!
unmindful of (ja desirability of €0 HO“"”?;E
decision in constitutional questions. = CG;L
when convinced of former errof\;’ Pfcccdeieﬂ
has never fel¢ constrained to fo;gc co lcetgb"
In constitutional questions, W ot UPORory
depends upon amendment and ﬁout its Wie f
lative action this Court throughot! e

titu:

(2l
. : to . 3
has freely exercised its power cisiof on®, [
. . . = na] dc th]} o
the basis of Its constitutiona

2
has long been accepted Ql‘ﬂg‘;;?,.
tice has continued to this
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" Struction of a statute may easil

- Should guide us in determi

4

i .
- e or the State Legislaturcs

erroneous. We are con- ::;

4955 [PBS:
__ “United States of America v. South-

d1 : !

%’Lstcm Underwriters As_socmtion’. (1943)

322 US 533 (Z14), in the dissenting judgment
at p. 579:

of Stone C. s 5
«This Court has never committed itself

(o any rulc or policy that it will not “bow to
the lessons of experience and the force of bet-
er reasoning” by overruling a mistaken pre-
cedEnt .eeeersesssvnnass This is especi-
ally the case when the meaning of the Consti-
tution is at 1sSuC and a mistaken construction
js one which cannot be corrected by legislative
action. To give blind adherence to a rule or
policy (hat no decision of this Court is to be
overruled would be itself to overrule many
Jecisions of the Court which do not accept
that view.

‘starc decisis’ embodies a

But the rule of
wise policy because it is often more important

that a rule of law be scttled than that it be
<ettled right.  This is especially so where as
here, Congress is not without regulatory power
....... The question then is not

lier decision should ever be
hether a particular decision

.............

....................

whether an ear
overruled, but w
ought to be.

dent in any casc it is the duty of the Court

to make certain that more harm will not be
done in rejecting than in retaining a rule of
even dubious validity.”

(82 The position has been thus summa-
rised by Willoughby on the Constitution of the
United States — Vol. I — Second Edition —
atp. 74:

“There are indeed good reasons why the
doctrine of ‘star¢ decisis’ should not be so
rigidly applied to the constitutional as to other

laws. In cases of purely private import, the
w remain cer-

chief desideratum is that the la

tain, and, therefore, where a rule has been
judicially declared and private rights c;cated
thereunder, the courts will not, except in the
clearest cases of error, depart from the doctrine
of ‘stare decisis’. When, howevcr. publ
rests are involved, and especially when the
qQuestion is one of constitutional construction,

the matter is otherwise. An crror in the con-
y be corrected

¥ a legislative act, but a Constitution an
Particularly the Federal Constitution. may be
y. Hencc an

Cha“g?d only with great difficult ;
error in its interpretation may for all practical
Purposes be corrected only by the court’s rc-
Pudiating or modifying its former dccision"}.. .
1ic

(83) These then are the principles W
ning whether We

decisions of this
ncerned with
1d be within
Legisla-

Should reconsider the carlier
eg?”- We are here not merely €O
| b:slanvc enactments which 1t WOt
3¢ competence of either

Arlier decisions were

81.84] BENGAL IMMUNITY Co. v. StATE oF Bruar (B

And before overruling a prece-

hagwite J.) supreme LOULL LIy

cerned with the construction of the provisions
of the Constitution which it wiil be almost im*
possible to amend. The House of Lords con-
sidered itself bound by its previous decisions,
because it felt that the Act of Parliament could
set right an erroncous decision of the House
by cnacting appropriate Jegislation.

But the High Court of Australia as well
as the Supreme Court of the United States felt
themselves free to recongider their earlier deci-
sions because of the practical impossibility of
correcting the erroncous decisions through
Jegislative action. They considered it their
bounden duty to construe the constitutional
provisions and be guided by the provisions of
the Constitution itself and not by what had
been (hcir carlier decisions on the questions of
its construction. The only safeguard which
they put on the exercise of such powcers of re-
consideration was that the earlier decision
should be manifestly wrong of erroneous.

We here also are concerned with the
construction of the provisions of the Consti-
tution which cannot be amended so easily and
if we come to the conclusion that the earlier
decision was manifestly wrong Or erroneous
and that public interest demanded that the!
same should be reconsidered we should not
have the slightest hesitation in doing so. We
therefore approach the consideration of the
earlier decision of this Court in the Bombay
Gales Tax Appeal bearing in mind the princi-
ples above enunciated.

(84) It will be necessary at the outset to
take stock of the situation as it obtained before
the enactment of Art. 286 of the Constitution.
The Government of India Act, 1935, contain-
ed provisions in regard to the distribution of
Jegislative powers between the Dominion and
the Porvincial Legislatures in Ss. 99 and 100.
The Dominion Legislature was compelent to
make laws including laws having extra terri-
torial operation for the whole or any part of
the Dominion and the Provincial Legislatures
were competent to make laws for the Province
or for any part thereof.

The legislative heads in respect of which
the laws could be made by the respective Legis-
Jatures werc enumerated in the lists of the
Seventh Schedule to the Act and the demar-
cation between the POWETS of the Dominion
Legislature and the Provincial Legislatures in
that behalf was to be found in S. 100. Entry
48 in List II of the said Schedule gave the
power lo the Provincial Legislatures in res-

cct of “taxes on the sale of goods and on ad-
vertisements”.

Even though the entry mentioned taxes
on sale of goods that head was construed to
mean in reality a power 1] tax the transaction
and the power to tax the transaction carried
with it the power to fax either party thereto.
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expression “taxes on sale” was therefore
'gzlrfstrufd o include also a tax on purchases
of goods, as the transaction resulted in changg
of awnership from one person to another an
was from its Very nature a bilateral transac-
tion with a seller on the one hand and the pul‘d
chaser on the other. (Vide — ‘Syed Mahome

0. v. The State of Madras", AIR 1953
Mad 105 (Z15). The same distribution of
Iegislative powers obfained when the Consti-

Lution came to be enacted and Art. 245 pro-

¢ laws for
the whole or any part of the State.

Exciusive power {0 make laws with res-
peet to the legislatiye heads en
n L

Union List (List I) an
of the Seventh Sched _
given to Parliament e Stale Legislatures
Tespectively by Art. 246. E

ist gave the exclusi

of the Sevenih Sche
overnment of India A .
plicit by the phrascology adopted ip Ent
of the State List j

ate Seventh Schedule to
the COHS[IIU'[IO]‘I:

(85) “prj aWS  enacted by State
chgsla_lures would haye Operation within the
territories of the States. rimarily legislation
.Y IS territorial & t}yq &eneral rule jg
CXtra territorjym jus dicent; Impune nop pare-

¢ laws of a nation apply to all jtg sub-
Jects & to a) things & ac¢s Within itg territorieg,
(See — « axwell on the Inlcrprctation of Sta-
tutes’, —_ Oth Edn. bPage 144), raies’ on
Statute Law—s5tp Edn. at p. 174

> =5 Contains the
Ollowing Citation from the spe
Cranworth in ;

— CYS v. Boog 5
4 HLC 815 at p. 955 (ZlyG): it
“ ‘Prima facie’ the Legislature of this
country must pe taken to make law
own subjects exclusiye]y”
he same princi
sales tax and it Is
cnce—Vol. 47, p. 202 ara. 5 under the caption
“Territorial Jurisciction” that :
“The general rule that a State
persons, prope_rly or i :
within its territorial ju
to sales taxes”.

(86) 1t would therefore appear that whep
the State Legislatures cnacted laws ip respect
of taxes on sales or purchases of goods they
would only have operation within' the terrj.
torics of the States and the sales or purchases
of goods even though they are not Specified in

“relative entry to be _wnhm‘tl,m territories
g}c”';‘; States would ‘prima faci¢’ be such as

(Bhagwati J.) [Prs.84.881 K, 1, R,

take place within the respective territ
the States.

(87) This power to tax the sales or pur-
chases of goods would ag

ories of

on-
strued with reference to (he connotation of g,
term “'sale™ as it was understood in the legis
lative practice of the country at the

the power was conferred. AS was Obs":r\'g
by their Lordships of the Privy Councjl in —
‘Croft v. Dunphy’, AIR 1933 PC 16 at pP. 19
(Z17):

“When a power is conferred (o leg
On a particular topic it is important, ip
mining the Scope of the power, to have
to what ig ordinarily treated as em
within that topic in legislative pr:
particularly in the legislative practice of ha
State which has conferred the power™,

(88) The CXpression “Sale of 200ds” in
Entry 48 in List IT of the

Seventh Schedule to
the Government of India

Act, 1935, came to
be construed by this Coy

rt in — ‘Sales Tax

flicer v. Budh Prakash Jaj Prakash’, AIR

1954 SC 459 (Z18), in relation lo an attempt

by the Stae of Uttar Pradesh to tax forward

contracts of sale ganq this Court held :
“There havy;j

Ing cxisted at {he time of the
ctnactment of the

overnment of JIndia Act,

35, a Well-defined ang well-established dis.
tinction between g sale and ap agreement to
sell it would be i €t the expres.-
sion ‘sale of £00ds’ in Entry 48 in the sénse in
Which it was ysed : gislation both in Eng-
land and Ingi, and to hold that it authorises
the imposition of a Tax only when there is g
Completed sale

involving transfer of title".
he CXpression “sale of o

islate
deter-
Tegard
braceqd
actice apg

: ) 200ds™ was construed
n the light of the definition thereof to be found
N S. 4 of the Indj

dian Sale of Goods Act (Act

. corresponding provi-
sion of the English § 1
the relevant passa

ale of Goods Act and
g¢ from Halsbury's Laws of

ngland, Vol 15, Para 13 quoted therein.
S. 4 of the Indian Sale of Goods Act runs as
follows -

“(1) A contract of sale of goods is a o
tract Whereby the seller transfers or ﬂgf‘*‘”\é‘[’-
transfer the Property ip goods to the ?u{ql»
for a price. There may be o contract of sale

Ctween one par

t-owner and another.
Moo uuy,

................. c Ihc
3) \Yhere under a contract of sal
Property in e

goods is transferred froms:ﬂlcb.
seller to the buyer, the contract is Calle{_l : the
but where the transfer of the propert Irnsub'
£00ds is to tgke place at a future time f‘fulﬁll-
Jct to some condition thereafter to bhto sell.
ed, the Contract is called an agreemefl[ a sale
") AN agreement to sell becom-t'bons are
When the time elapses, or the confi lll\l' in the
Tulfilled subject 1o which the property :
£00ds is to e transferred.

R o g T g

)
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(89) The corresponding provision in S. 1
of the English Sale of Goods Act is as fol-
Jows: )
“(1) A contract of sale of goods is a con-
tract whereby the seller transfers or agrees to
transfer the property 1n goods to the buyer
for a money consideration, called the price.
There may be a contract of sale between onc

part-owner and another.

..................

(3) Where under a contract of sale the
property in the goods is transferred from the
seller to the buyer the contract is called a sale;
but where the transfer of the property in the
goods is to take place at a future time or sub-
ject to some condition thereafter to be fulfilled
the contract is called an agreement (o sell.

(4) An agreement to sell becomes a sale
when the time elapses or the conditions are ful-
filled subject to which the property in the goods
is to be transferred.”

(90) This being the legislative practice in
India as well as in England at the time when
the power to tax sales or purchases of goods
was conferred on the State I egislatures the
scope of that power would have been ordinarily
determined by the definition of the Sale of
Goods to be found in these respective Sales
of Goods Acts and the State Legislatures would
have had the power to tax sales or purchases
of goods in which the property in the goods
passed within the respective territories of the
States.
This was not a power to tax a seller or a
purchaser in personam. It was a power to tax
the sale or purchase of goods which took place
within the territories of the State and was to
be exercised in those cases where the property
in the goods which were the subject matter of
the sale or purchase passed within the terri-

tories of the State.

(91) This position how
able to the various States which wanted to en-
large the scope of their power (o lax sales or
purchases of goods. There was thercfore an
attempt made to analyse the concept of sale
into its various ingredients and to fasten upon
any one of the ingredients as conferring upon
them the power to tax the sale or purchase O
;509(15 by having resort to the theory of terri-
bOI‘lal connection or nexus. As was observed
I\%’ Bose J., in — ‘State of Bombay v. United

otors (India) Ltd.’, (B), at p. 264:

be “The difficulty is apparent when one
an%1“15 to split a sale 1nto its f:or_nponcnt parts
e analyse them. When this 1s done, a sale
Whi«ﬁnd to consist of a number of ingredients
lhatL _fcz-m be said to be -CSSCI}U{.I] in the sense
eals . %ﬂ}’ one of them is MISSING there is no
e et he following are some of them: (1)

existence of goods which form the subject-

ever was not accept-

Matter of the sale, (2) the bargain or contracl

89.91] BeNGAL Iamunity Co. V. STATE OF Brar (Bhagwati J.) Supreme Court 703

which, when executed, will result in the pass-
: s =Y - - 2 I'
ing of the property in the goods for a price,

(3) the payment, or promise of payment, of

a price, (4) the passing of the title”.

Having analysed the concept of the sale thus
into its cssential ingredients the only essential
condition which was considered necessary to
be satisfied was the completion of the transac-
tion of sale wheresoever it may take place and
the taxable event was taken to be any onc of
these essential ingredients provided it took
place within the torritories of the State. Reli-
ance was placed for this purposc on the deci-
sion of the Federal Court in — ‘In re Central
Provinces and Berar Sales of Motor Spirit and
Lubricants Taxation Act, 1938", AIR 1939
FC 1 at pp. 26-27 (Z19), where Their Lord-

ships observed that:
“Tax on sale of goods must necessarily be 2
1e of the sale of goods

tax imposed at the tin )
and must exclude other forms of transfer like

mortgages, leases, etc.”

Similar observations werc a
— “Province of Madras V. Boddu Paidanna &

Sons’, AIR 1942 FC 33 &f P35 (Z20). where
it was stated that a tax on the sale of goods
is a tax levied on the occasion of the sale of
goods and the liability to tax arises on the
occasion of the sale. The sale was there-
fore taken to be the concrete event
which gave rise to the power of the statc

to tax the sale of goods but was taken as not
necessarily taking place within the territories
of the taxing State, the only thing considerad
essential for the purpose being the territorial
connection or nexus between the taxing State

and one or more of the necessary ingredients
of sale analysed as above.

The territorial connection OT NEXUS theory
was sought to be supported by reference to
certain decisions of the High Court of Austra-
id, € Ba~— “Wanganui-Rangitikey Electric
Power Board V. Australian Mutual Provident
Society’. (1934) 50 CLR 581 at p. 600 (Z2D).

where Dixon J., observed:
«So long as the statule s¢
or circumstance which provided some relation
or connection with New South Wales, and ad-
opted this as the ground of its interference, tl'w
validity of an enactment reducing jnterest would

not be open to challenge”. ) .
and the dissenting judgmcntgl’ Rich J.in _E
‘Broken Hill South Ltd. V. ugnnnssmgcjr 0
Taxation (N. S. W), (1937) 56 CLR 331 at
p. 361 (Z222). which stated that: .
: “1 do not deny that once any connection
with New South Wales appears the legislature

of that State may make that connection the
occasion or subject of the $mposition of a lia-
bility. But the connection with New South
Wales must be a real one and the liability

Iso to be found in the

lected some fact
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.sought to l}? imposed must be pertinent to that
nnection . .
?fc;rcsc observations of the learned {u‘dg-c‘:sl ﬁg
the\High Court of Australia were lruff.ru:;\ L
with approval by our chcml_("nutt‘ 11'1' -
1947 PC 78 (Z3). It was an income-tax Cﬂib
and the dispute related to the claim of the
Indian Government to levy income-tax z}nd
super tax on the dividends paid to the ass(:%scc
company (which was a joint stock company
incorporated under the English  Companies
Act having its registered oflices in the Isle of
Man and its main offices in England) by nine
sterling companies, the bulk of whose shares
were hield by the assessee company. These
sterling “ompanies were registered under the
English Companies Act and were controlled in
London where the Boards of Directors sat, the

share registers were situate and dividends were
declared.

They however carried on the business of
manufacturing and selling tobacco and cigare-
ttes in India and the business in India where
all profits were made was managed by the local
boards which were constituted by the Boards
in London.  The financial policies of these
companies were controlled by the London
Boards and in all important matters of busi-
ness the London Boards were consulted and
2ll the general meetings of the Companies were
held in England. The dividends of these
Companies were also declared by them in Eng-
land and paid by them in England o the asses-
Se¢ company in England.

It was however held that the source of
the dividends paid to the assessee company by
the sterling companies was British Indian and
when the attempt was to tax income and not
the corpus and the question to be considered
was the ‘source’ of that income it was legiti-
mate to take into account the place where the
business from which the income was derived
was in fact carried on and not to treat the
situs of the shares in the eyes of the law as con-
cluding the matter. The Court was therefore
of the opinion that the source of the dividends
paid to the assessce company by the sterling
companies was British Indian and that in mak-
ing them lizble to income-tax on that basis

the Indian Legislature was not giving its law
any extra-tergitorial operation,

Spens C. J., who delivered the judgment
of the Court further quoted with approval the
following passage from the judgment of Evatt
J., in — ‘Trustees, Exccutors & Agency Co.
Ltd. v. Federal Commissioner of Taxation’,
1933-49 CLR 220 (Z24) at p. 236;

“The Constitution requires that it must be
possible to predicate of every valid law that
4t 1s for the peace, »rder and good government
of the Dominion with respect to a granted sub-
ject, e. g, customs, taxation, external affairs.

§rare or Bimar (Bhagwati J.) [PRr.91] g, LR,

ases, the presence of Non-territorigy
illlcnslgg}tls (i:n the challenged law has to be cop.
sidered upon a slightly different footing and
those affirming its validity h‘avc o show ot
only that the Dominion has some real concer,
or interest in the matter, }hmg Or circumstance
dealt with by the legislation, but that the COn-
cern or interest is of such a nature that (he
challenged Law is trulyu%r;g with respect to ap
ated subject-ma -
%‘nvlvlgl clrnore decisions  of _lhlf; Elea(;tlfﬁl Court
iterating the same princip ¢ noted
in this context: ‘AIR 1948 PC 118 () ol
— ‘A. H. Wadia v. Commissioner of Income.
tax, Bombay’, AIR 1949 FC 18 (Z25). I,
the former ease the Court held that where e
Imperial Parliament has conferred a power to
legislate on a particular topic it is permissible
and important in determining the scope and
meaning of the power to have regard to what
is ordinarily treated as embraced within that
topic in the legislative practice of the United
Kingdom.

The general conception as to the scope of
the legislative practice in the United Kingdom
with regard to income-tax is that given a suffi-
cient territorial connection between the per-
Son sought to be charged and the country
seeking to tax him, income-tax may properly
extend to that person in respect of his foreign
Income. That general conception, both on a
consideration of the British legislation and as
a matter of construction of the Government of
‘I‘ndla Act,_ 1935, finds a place in the phrase

taxes on income” ag used in that Act and the
principle of sufficient territorial connection is
1;;1%10& n the power conferred by the Act of

. The derivation from British India of the
major portion of jtg income for a year gives
o a company as respects that year a territorial
connection sufficient tq justify the company
being treated as at home in British India for
all purposes relating to taxation on its income
or (hat year from whatever source it may be
derived, and if jt iS 50 at home in British India
IL IS a person Properly subject to the jurisdic-
tion of the Central Indian legislature. In the
latter case the Court held that a law imposing
4 tax cannot pe impugned on the ground that
it is CExlra-territorial if there is a connection
between (he person who is subjected to the tax
and the country which imposes that tax.

The connection must however be a real
one and the liability sought to be imposed
must be pertinent to that connection; but, if
these conditions are satisfieq it is of no im-
porlance on the question of validity that the
liability imposed is, or may be, disproportionate
to the territorial connection. Kania C. J. also
observed at p, 25 -

“As mentioned above, the aspect Of it
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affecting persons_who are beyond the jurisdic-
gion of lh_c‘mummpal courts cannot be consi-
dered sutficient for the Court to hold it ‘ultra
vires”. The municipal courts are bound to en-
force the law. Whether after obtaining the
opinion or decrec the same 1S enforccable
aoainst the other side or not, is not a mater
fé} the Court’s conmdcrguoi}. T hc Ciou_rt has
only to scc that the legislation is within the
ambit of the powers of the Lcgislature.”
: (92) Having resort therefore to the terri-
torial connection or the nexus theory enun-
¥ ciated in the cascs above noted and analysing
'~ the concept of sale into its necessary ingre-
dients as above the various State Legislatures
| epacted laws in respect of taxes on sales or
urchases of goods spreading their nct as wide
as they could having regard to the situation

¢ s

1 obtaining in their respective territories. A tran-

saction of sale or purchase of goods thus came
to be taxed by more States than one even
though really there was only one transaction
of sale or purchase of goods as between the
seller and the purchaser.

The consumer was the last person Wwio
ever counted in the scramble for taxes on sales
or purchases of goods and even the free flow
of inter-State trade and commerce was affect-
ed. The state of affairs was thus graphically
described by Patanjali Sastri C. J. in his judg-
ment in ‘Bombay Sales Tax Appeal (B), at
pp. 256-257 :

“In exercise of the legislative power con-
ferred upon them in substantially similar
terms by the Government of India Act, 1935,
the Provincial Legislatures enacted sales-tax
laws for their respective Provinces, acting on
the principle of territorial nexus referred to
{ above; that is to say, they picked out onc or
more of the ingredients constituting a sale and
made them the basis of their sales-tax legisla-
tion. Assam and Bengal made among other
‘h"‘gﬁ the actual existence of the goods in the
thmVlnCc at the time of the contract of sale
i ore test of taxability. In Bihar the production
~ “_Iaéﬂanufacturc of the goods 1n the Province

$ made an additional ground.

‘ laig A net of the widest range perhaps was
4 wag i Central Provinccs and Berar where it
.f0und§u_ﬂ1c1ent if the goods werc actually
ontr in the Province at any time after the
Was act of sale or purchasc in respect thereof
fOr'w;ngde' Whether the territorial nexus put
Qachg as the basis of the taxing power 1n
2 s ase would be sustained as suflicient was
4 tter of doubt not having been tested in a

4 Sourt of : x
4 1" Of law. And such claims to taxing power’

7% (o ' Multiple taxation of the same transac:

bby dltfcrcqt Provinces and cumulation >f
: pﬂ{)‘f?n falling ultimately on the consum-
Sty o This_situation posed to the Con-
on makers the problem of restricting the

 the
n

91.93] Bexaawn Imyoxnity Co. v. STATE OF BIHAR
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taxing power on sales or purchases involving,
inter-state clements, and alleviating the taxX
burden on the consumer.” K

(93) Apart from the States resorting’ to
the territorial connection or nexus theory in
the manner aforesaid the Courts also appeared
to lend their support to the theory and the
Hign Court of Madras in particular in two
decisions, — ‘Poppatlal Shah v. State of Mad-
ras’, AIR 1953 Mad 91 $£26) and AIR 1953
Mad 116 (Z1), gave its imprimatur 10 this
theory. In the former casc the expression “sale
of goods” was understood in its popular sense
as distinct from its legal sense and it was held
that the sales tax could be levied if the tran-
saction substantially took place within the
State notwithstanding that the property did
not pass within the State.

In the latter case it was held that the
power of the State 10 imposc taxes was not
conditioned on the subject-maticr being whol-
ly within its jurisdiction and the exercise of
the power was valid if there was sufficient
territorial connection with reference to the
subject-matter. After discussing the Ame-
rican case law on the subject the Court
came to the conclusion that in respect
of inter-Staie sales the State in which the con-
tract was concluded was the only State which
had the power to imposc a tax. This Court
also in the majority judgment in the ‘Bombay
Sales Tax Appeal (B) while summarising the
position as it obtained before the enactment of
the Constitution incidentally expressed its opi-
nion in this behalf at p. 256 as under:

“As pointed out by the Privy Council in
the ‘Wallace Brothers case (Y)' in dealing with
the competency of the Indian Legislature 1o
impose tax on the income arising abroad to a
non-resident foreign company, the constitu-
tional validity of the relevant statutory provi-
sions did not turn on the possession by the
legislature of extra-territorial powers but on
the existence of a sufficient territorial connec-
tion between the taxing State and what it
secks to tax.

In the case of sales-tax it is not necessary
that the sale or purchase should take place
within the territorial limits of the State in the
sense that all the ingredients of a sale like the
agreement to sell, the passing of title, delivery
of the goods, ectc., should have a territorial
connection with the State. Broadly speaking
local activitics of buying or selling carried on
in the State in relation sto local goods would
be a sufficient basis to sustain the taxing power
of the State, provided of course, such acti-
vities ultimately resulted in a concluded sale
(I)r purcﬂlﬂsc to be éaxg:éi.’(;

n another case decided immediate =
after — ‘Poppatlal Shah v. State of‘)lz.qai(?g:*
AIR 1953 SC 274 (Z27 & 28) this Court un-
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o derstood  this  expression of opinion in the
majority judgment as laying down the princi-
ple of territorial connection or nexus:

\\"It admits of no dispute that a Provincial
Leaislature could not pass a taxation statule
which would be binding on any other part of
India outside the limits of the Province, but it
would be quite competent to enact a legisla-
tion imposing taxes on transactions concluded
outside the Provincee provided that therc was
suficient and a real territorial nexus between
such transactions and the taxing Province.
This principle, which is based upon the deci.
sion of the Judicial Committee in ‘Wallace

Brothers & Co. v. Commr. of Income-tax,
Bombat (Y), has been held by this court to be
applicable to sale tax legislation, in its recent
decision in the ‘Bombay Sales Tax Act case
(B) and its propriety is beyond question.

As a matter of fact, the legislative prac-
tice in regard to sale tax laws adopted by the
Provincial Legislatures prior to the coming
mto force of the Constitution has been to
authorise imposition of taxes on sales and
purchases which were related in some man-
ner with the taxing Province by reason of
some of the ingredients of the transaction hay-
ing taken place within the Province or by rea-
son of the production or location of goods
within it at the time when the transaction took
place.”

(94) It may be observed that in the ‘Bom-
bay Sales Tax Appeal (B) the question of the
territorial connection or nexus was not direct-
ly in dispute and in AIR 1953 SC 274 (Z27 &
28) referred to above it was taken as decided
by this Court in the ‘Bombay Sales Tax Ap-
peal (B) that the theory of territorial connee-
tion or nexus was applicable to sales tax legis-
lation. Tt is a moot point whether this theory
of territorial connection or nexus which has
been mainly applied in income-tax cases is also
applicable to sales tax legislation, the spheres
of an income-tax legislation and sales tax
legislation being quite distinet. Whereas in the
case of income-tax legislation the tax is levied

cither on a person who is within the territory
by exercising jurisdiction over him in personam
or upon income which has accrued or arisen
to him or is deemed to have accrued or arisen
to him or has been derived by him from sources
within the terfitory and it is therefore germane
to enquire whether any part of such income
has accrued or arisen or has been derived from
a source within the derritory, in the case of
sales-tax legislation it is the sale or purchase
of goods which is the subject-matter of taxa-
tion and it cannot be predicated that the sale
Or purchase takes place at one or more places
where the nccessaty ingredients of sale happen
to be located,

The theory of territorial connection or

Ly,
‘nexus’ was not put to the test at any s
prior to the enactment of the Constitutioy, Img
It is not necessary also for ys to give 5 dan
nite pronouncement on the subject, Sumfﬁ.‘
to say that there was this evil Which Was o
pant in the pre-Constitution period by
of the various States fastening
more ingredients of the sale and arrogatip
themselves the power (o tax sales or [;urci1a- S
of goods by reason of the territoria] cnnnec{fe’
or ‘nexus’ which they claimed to have iy, 0013
or more of the ingredients of the sale prO\-iIéf'
ed however that a sale or purchase llltima‘m]:
did take place either within their territorieg (.';
anywhere clse. It was this evil amongst othe,
which was sought to be remedied by the Con.
stitution-makers when they came {4 enagt
Art. 286 of the Constitution.

(95) The Constitution-makers
several provisions in Part XII[ relating ¢
trade, commerce and intercourse within tha
territory of India with an €ye towards Ingiy
4s an cconomic unit and enacted in Art. 30
that trade, commerce and intercourse through.
out the territory of Indta shall be free and by
Art. 302 they empowered the Parliament
impose such restrictions on the freedom of
trade, commerce and intercourse between onz
State and another or within any part of the
territory of India as may be required in the
public interest. Broad based on this conception
of freedom of trade, commerce and inter-
course throughout the territory of India and
also with a view ‘inter alia’ to relieve the con-
sumer of the burden of multiple taxation
which he was subjected to by the various State
Legislatures by having resort to the territorial
connection or ‘nexus’ theory as aforesaid the
Constitution-makers in Art, 286 enacted re-
strictions on the power of the Statc Legislatures
in regard to the imposition of tax on the sak

or purchase of goods and these restrictions
were fourfold :

(1) State Legislatures were restrained fron;
imposing a tax on the sale or le’h_“s"l, ?e
goods where such sale or purchase took plac
outside the State; Wstrained

(2) The State Legislatures were mur:‘hasc
from imposing a tax on the sale Ofl p-c took
of goods where such sale or pure ‘i‘; goods
place in the course of the import Ofi Ellcr";itory'
into or export of the goods out of the
of India:

(3) The State Legislatures W ¢ purchasﬁ
from imposing a tax on the sale © purchase
of any goods where such _5310 orw trade Of
*took place in the course of mwr'smpxrliamt‘“I
commerce cxcept in so far ;iase'fhc ¢
might by law otherwise P as “Wel

- andy (4) The State Leglslaw:ts e sale Of
strained from imposing a o c:'hful been 4
purchase of any such goods as I

gto

Cnacteqd

ere restrained
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clared bY parliament by law as ecssential for
the life of the community unless such law had
becn rescrved for the consideration of the Pre-
sident and had received his assent. .
These were the four restrictions whl_ch were
at upon the powers of the State Legislatures
(o imposc a tax on the salqs t)l"]).lll'cllll.‘it.‘:-i' ol
coods and were imposed with ditferent objec-
lives in view.

(96) The first restriction was devised to
ve the objective of relieving the con-
qumer of the burden of multiple taxation and

at it out of the power of a State to tax the

qale or purchase of goods where such sale or
purchasc took place outside the State. The
Sale of Goods Act contained several provisions
which determined when a salc or purchase
rook place or in other words when the property
in the goods sold passed from the seller to the
purchaser. But it was silent in regard to the
where the sale or purchase took place.
> was no rule of law enacted therein which
Jetermined the situs or location of such sale
or purchase and resort was thereforc had to
the general law of the land for the purpose.
The territorial connection or nexus theory had
an eve over the various ingredients of a sale
or purchase and if anyone or more of thesc
ingredients fixed the situs or the location of
the sale it would mean that a sale had more
situces or locations than one. This state of
afiairs could not be allowed to continue any
further having regard to the interests of the
consumer and it was therefore thought neces-
sarv, when the State Legislatures were restrain-
ed from imposing a tax on sale or purchase of
goods where such sale or purchase took place
outside the State, also to determine when such
sale or purchase could be said to take place
outside the State.

It was for this purpose that the Explana-
tion to Art. 286(1)(a) was enacted and it was
enacted for the express purposc therein men-
tioned, viz,, “for the purposes of sub-cl. (a).”
The Explanation was thus enacted for the ex-
press purpose of determining what sales or
purchases could be said to have taken place
outside the State and the basic idea which was
adopted therein was that under the general
law relating to Sale of Goods property in the
£oods would by reason of such sale or purchase
pass in a particular State which would there-
forc be the situs or location of such sale or
purchase. But notwithstanding that fact the
sale or purchase was decmed to have taken
place in the State in which the goods have
dctually been delivered as a direct result of
:UCh sale or purchase for the purposes of con-
sumption in that State.

The anti-thesis appears to have been be-

achie

=

- lween the Sfate in which the property in the

~ "£00ds has by reason of such sale or purchase
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“sale or purchase which shall be

passed and the State in which the goods have
actually been delivered as a direct result of®
such sale or purchase for the purpose of cpn-
sumption in that State and in the competjtion
between these two States the Explanationf pro-
vided that the sale or purchase in those cir-
cumstances shall be deemed to have taken
place in the State in which the goods have
actually been delivered as a direct result of
such sale or purchase fog the purpose of cop-
sumption therein,

This Explanation was interpreted in var
ous ways, onc view being that it defined an
outsidcesale and went no further and that the
situs of the sale was determined for the limit-
ed purpose of telling the State what*it could
not tax by telling it that in the cases covered
by the Explanation in spitc of the property .n
the goods having passed within its territories
it was an outside sale ‘qua’ that State. The
other view was that besides fixing the situs of
sale in this manner it also defined what was a
jeemed to
have taken place in the delivery State and thus
fulfilled a double function of investing only the
delivery State with the power to tax such sale
or purchase to the exclusion of all other States
‘qua’ whom the sale or purchase was deemed
to be an outside sale.

The third view was that the Explanation
was concerned with fixing the situs of sale in
respect of the delivery State only and did not
affect the power of the State in which the pro-
perty in the goods had passed to tax such sale
or purchase which it enjoyed by reason of the
fact that the property in the goods had passed
within its territories. A fourth possible view
was that the only State which could not tax
such sale or purchasc on the ground that the
sale was outside the State was the Siate m
which the property in the goods had passed
leaving open to the other States to tax such
sales or purchases by having resort to the
power which they possessed under Art. 246(3)
and Entry 54 of List II, Sch. 7 to the Consti-
tution.

Whatever be the correct view to take of
this Explanation one fact remained that
Art. 286 (1) (a) and the Explanation thereto
were enacted with the one and only motive
to relieve the consumer of the burden of multi-
ple taxation to which he was subjected by
having resort to the territorial connection o
nexus theory and to replace the nexus theory
by what may be descgibed as the situs theory
fixing the situs or the location of the sale or
purchase and pulting a restriction on the tax-
ing power of the States ‘qua’ which it could be
predicated that such sale or purchase took
place outside the State, thus leaving only onz
State in which the goods have been actually
delivered as a direct result of such sale or pur-
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« chase for the burpose of consumption therein
frec to tax the sale or purchase having resort
toythe powers vested in the State Legislature
by\Art. 246(3) and Entry 54 of List I, Sch. 7
to the Constitution.

(97) If therefore the situs or location of
the sale was laid down as the criterion of the
laxing power of the State the ‘non-obstante’
clause contained in the Explanation gave the

clue as to what wasein mind of the Constitu-
tion-makers when they substituted the situs
theory in place of the nexus theory which
theretofore prevailed. They took cognisance of
the general law relating to the sale &f goods
under which the property in the goods passed
by rcasdn of such sale or purchase. The con-
ception of the transfer of ownership of the
goods by the seller to the purchaser was thus
accepted by them as determining the situs or
location of the sale or purchase and this con-
ception had its roots in the relevant provisions
of the Sale of Goods Acts both in India and
in England and in spite of the fact that those
provisions did not in terms say where the sale
took place or the transfer of ownership came
about or the property in the goods passed by
reason of such sale or purchase, the general law
relating to sale of goods was taken in the Ex-
planation to fix the situs or location of such
sale or purchase within the territories of a par-
ticular State and that event could only take
placz in one State and not in more Statos than
one.

There could be only one situs or location
of the sale or purchase and if that were so the
State in whose territories such sale or purchase
took place or in which the property in the
goods passed by reason of such sale or pur-
chase was the State which could claim the
power 10 tax such sale or purchase by reason
of its having taken place within its territory.
It would thercfore appear that the Constitu-
tion-makers had in enacting the Explanation
the onc and only motive of negativing the ter-
ritorial connection or nexus theory and re-
placing it by the situs theory and fixing the
situs or location of the sale or purchase within
the State in which the property in the goods
passed by reason of such sale or purchase.

While doing sc they also c;e_atcd a legal
fiction whergby in the competition between
what may be called the title State and the
delivery State the delivery State was given the
powcer to impose a tax on sale or purchase of
goods where the goods_had actually been deli-
vered as a direct result of such sale or pur-
chase for the purpose of consumption in that
State. If the object to be achieved was the re-
lief of the consumer from the burden of multi-
ple taxation that obiect could only be achicv-
ed by subjecting him to taxation at the in-
stance of onc State only and not by more

States than onc and to that cxient
that both the title State and the del;

: : VELY Stac.
vould be entitled to impose the {ax y St‘m‘

on

i lhe ¢
or purchase falling within the j-__-._'m“i; i"-‘fh
was clearly erroneous, the only .‘;;;;r_.f ‘:{Ll;jfl
would be in a position to tax iy sale o LCh
chase in question being the Stage in whi ,ﬂDUIr.
goods had been actually delivered as a -d‘ 1_:1
result of such sale or purchase for the Durlrf:_'v't
of consumption therein, Posa

(98) The second restriction on the tayin
power of the State Legislatures was df.,?ij‘jg
to safeguard the import and CXPOrt trade of {:ﬁ
country and embraced transactions of sale
purchase of goods where such sales OF pur.
chases took place in the course of the Imincr
of the goods into or export of the 200ds ou
of the territory of India, vide Art, 2
It is significant to observe that the lana.
tion to Art. 286(1)(a) was definitely put for .
purposes of sub-cl. (a) and it had therefore py
application to the cases which Were covered
by Art. 286(1)(b).

This concept was quite distinct from tha
concept which was dealt with in Art. 286(1Xa),
The sales or purchases were looked at from
different view-points and the particular aspest
which was dealt with in Art. 286(1)b) was the
import-export aspect of the transactions of
sales or purchases. That aspect was separately

calt with ecven though for the sake of eco-
nomy of words the provisions in regard there
to were incorporated in Art. 286(1). They had
nothing in common with the provision con-
tained in Art. 286(1)a).

(99) The third restriction was devised to
protect inter-State trade or commerce and
covered transactions of sale or purchase of
any goods where such sale or purchase tooX
place in the course of inter-State trade or com-
merce except in so far as Parliament might by
law otherwise provide. This was still ADOKICE
view-point and this restriction was put with
view to safeguard the freedom of trade. eaay
merce and intercourse throughout the "f”qi:,n
of India. The imposition of this r_t‘}ﬁ'“‘f";
meant that the States would be deprive ~etl to
large part of their income which £}“f't~ut?&"“““'
derive from taxing sales or p”’""h:m_.':ws;_::ﬁc
within this category before the commencs
of the Constitution. aod that the

A proviso was therefore eabs v tax on
President may by order direct lh'-}‘_l"\__"us being
the sale or purchase of goods whic l-nl of any
lawfully levied by the Guvcrfnn:lm
State immediately before the -Uﬂl-mdinc
of the Constitution shall, '")-t\'“q:];rar,\’ e
the imposition of such tax is e to be 1F
provisions of Art. 286(2), contin
until 31-3-1951. he State

This proviso enabled the s

axes which they
ments to levy the taxes w
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, (he commencement of the Constitution
before the 31-3-1951 within which period they
cted to adjust their cconomies and
plenisi their treasuries by having resort tq
e itimate  powers of taxation. By
051 the States could also make represen-
the Centre and induce the Parlia-
rwise provide by appropriate legis-
the meaning of Art. 286(2) and
authorise them to impose taxes on the sale or
hase of any goods where such sales or
archases took place n the course of inter-
4 §uate trade or comimerce. But until that ban
1 \as lifted by appropriate legislation by the
parliament the ban imposed under Art. 286(2)
was absolute and no transaction of sale or
j purchase of goods where such sale or purchase
ook place 1n the course of inter-State trade
or commerce could ever be made the subject-
matter of taxation at the instance of a State
- Legislature,
| The Explanation to Article 286 (1) (a)
being expressly for the purpose of sub-cl. (a),
i e. for the purpose of determining what
rransaction of sale or purchase was outside the
State or inside the State as above stated could
not be read into Articie 286(2) nor could it be
rsad as an exception or proviso to Article 286
(2. Reading it as such exception or proviso
would be contrary to the express terms of the
Explanation and would also stultify the pur-
pose of the enactment of Article 286 (2) thus
teking a large slice out of the transactions fall-
1z within that category.

The rule as to the exclusion of the general
provision by a special provision would also
not apply for the simple reason that the object
of Article 286 (1) (a) and the Explanation
trereto is quite distinct from the object of
{ Anticle 286 (2) and the objects being quite
{ different these provisions do not cover the same
Subject-matter and therefore there would be
110 oceasion for the application of that rule of
| onstruction. To this extent the view taken by
Me in the — ‘Bombay Sales Tax Appeal (BY,
! that the Explanation to Article 286 (1) (a) was
1 exception or proviso to Article 286 (2) was

“arly erroneous.
: Dowé]OOj The last restriction on the (axing
5 mn? of the State Legislatures was devised
fiee aamlam the supply _of cs.«‘:c.mlal commodi-
| the Sallld related to the imposition of a tax on
ei‘lar:doll; purch_asc of any goods as have been
for the I y Parliament by ]aw to be essential
has g ife of the communily unless such law
Presi dee:?t reserved for lh.c congldcratlon of the
Iestfietion a?d has received Ius assent. This
] restrictioa so though of another nature was
n put on the power of the State Le-

& ere EXPC

31-3-1
qations 10
ment t0 othe

Jation within

urc

' gl&]al
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Dul‘chal:;? to tax such transactions of sale or
1 S and was absolute in terms having

& Whatever to do with the restrictions

Ll
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put in the carlier clauses of Article 286. Thesz
transactions comprised a distinct category by
themselves and were not affected by the rgs-
trictions put in the carlier clauses of the f}xli-
clei’ ° !

It may be noted that the transactions
covered by Article 286 (1) (a), Article 286 (2)
and Article 286 (3) though looked at from
different view-points may overlap. A transac-
tion which is covered by, Article 286 (1) (a)
may also be covered by Article 286 (2) and
both these sets of transactions may be covered
by Art. 286 (3). Such overlapping would not
necessarily mean that the provisions of one
particular clause have to be read as fastening
upon the transactions falling within the catec-
gory comprised therein and treating them as
lifted out of the ban sought to be imposed by
the other clauses of the Article. Each ban has
got to be effective and imposed on the transac-
tions falling within its ambit and even though
the transaction may be saved out of the ban
imposed in one particular clause it may just as
well fall within the ban imposed in another
clause and thus be excluded from the taxing
power of the State Legislatures.

It cannot therefore be urged that the Ex-
planation to Article 286 (1) (a) lifts the trans-
action out of the ban imposed by Article 286
(2) or by Article 286 (3) and leaves such trans-
action of sale or purchase as is covered by the
Explanation free to be taxed by the delivery
State in spite of the same being of an inter-
State character or being in regard to goods
declared by Parliament by law to be essential
for the life of the comimunity.

(101) The whole scheme of Article 286 is
that four different restrictions are put on the
taxing power of the State Legislatures in regard
to the sales or purchases of goods and each
one of these restrictions has got to be consider-
ed scparately by itself and it is only those
transactions of sale or purchase which do not
fall within any of thosc categorics that can be
taxed by the State Legislatures by having re-
sort to their powers under Art. 246 (3) and En-
try 54 of List II, Sch. 7 to the Constitution.

(102) The learned Government Advocate
for Bihar however urged five distinct reasous
why Article 286 (2) cannot apply to the trans-
actions of sale or purchase covered by Article
286 (1) (a) and the Explanation thereto and
they were:—

(1) The class of sales falling under Article
286 (1) (a) form a special class of inter-State
sales which on general principles ought not to
be affected by the gencral provisions of

Article 286 (2):

(2) If Article 286 (2) applies to the clas
of sales c.ovcrcd by Article 286 (1) (a) ans ?12;
Explanation thereto it would result in discri-
mination against local trade in favour of inter-
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JState trade and it will be inconsistent with the
provisions of Part X111 of the Constitution;
(3) The purpose of Article 286 being to
clitinate multiple taxation and Article 286 (1)
(@) Naving alrcady achieved that purpose with
regard 1o the class of sales falling within it it
Was 1o longer necessary for that purpose to
apply Article 286 (2) to that class ol sales; .
(+) The Constitution itself has divided in-
ter-State sales into tyo categorics and in rela-
tion o one class it has itself provided which

State will tax and under what conditions and
n relatton 1o the other class the Constitution

If has imposed a ban in general terms and
grantad Parliament power in general terms
- '; 1 e

M 1@ relax that ban as and when Parliament
thinks 1t

and (3) By a legal fiction, the inter-State
1s converted into an intra-State sale.

We shall deal with these reasons seriatim.
kat

(103) As to reason (1): it was submitted
al e transactions of sale covered by Art.
=86 (1¥a) and the Explanation thereto and
the transactions of sale covered by Article 286
(2} were of the same category and both these
provisions c¢ealt with the same topic. That
being so, Article 286 (2) contained a general
provision whereas Art. 286 (1) (a) and the Ex-
planation thereto contained a special provision
having reference to the transactions of sale or
purchase falling within that category, with the
t that the rule of harmonious construction
applied and the special provision was to be
read as an exception to the general provision.
This argument found favour with the High
Court below as well as myself in the —
‘Bombay Sales Tax Appeal (B)’. This rule of
harmonious construction no doubt would ap-
piy if the topics covered by both these provi-
sions were the same, and the subject-matters

dealt with in both these provisions were identi-
!

0
Lal.
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There is this difference however between
the two provisions, viz., that the transactions
covered by both do not fall within the same
category and a transaction of sale which is
looked at from the point of view of its being
an outside or an inside sale may just as well
be a sale in the course of inter-State trade or
commerce. In Article 286 (1) (a) the transac-
tion is looked at from the point of view of its
situs or location and in Article 286 (2) it is
looked at from the point of view of its being
in the course of inter-State trade or commerce
and the two approaches are quite distinct one
from the other, .

. That being so it canfot be said that the
topics which are dealt with by both these pro-
VISIons are the same or that the subject-matters
thereof are identxal, The ban which is im-
nosed by Article 286 (1) (@) and the rule of har-
mOnIous construction and the cxception of the
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special provisions from the gencral
dicated above would have no applic
matter of the construction of both
visions,

" (104) As to reason (2): there IS no ques
tion of discrimination against local tr %

One as jp,_
ation jp the
these pro.

: - : : ade iy
favour ol inter-State trade if Article 286 )
applied to the class of sales covered by Articla

g c

286 (1) (a) and the Explanation thereyq
local trade would certainly be Jiable to lh:
levy of intra-State sales tax which could pe
avoided if a transaction takes place in yp,
course of inter-State trade or commerce, Fo,
the working of the Union as an economic ypj,
and for the free flow of trade, commerce gpg
intercourse throughout the territory of fndiy it
is necessary that no fetter shouid be placed
on the course of inter-State trade or Commerce.

The consumers within a Staie who woulg
resort {o transactions of purchase across the
border with a view to avoid the payment of
the intra-State sales tax would be Compara-
tively few and could in conceivabla
caught within the net by imposing a tax
on goods of a non-discriminatory nature|
within  the meaning  of Article 304 '

(a).
This reason is therefore no deterrent to our‘

holding that the ban under Article 286 (2) is|
absolute and unaffected by Article 286 (1) (a)l
and the Explanation thereto.

(105) As to reason (3): it postulates that
the only purpose of the enactment of Articlk
286 (1) (a) and the Explanation thereto is tc
climinate multiple taxation. If that was the
only purpose of the Article it might conceiv-
ably be argued that once that purpose
achieved in regard to the particular sct’gf
transactions which are covered by Article ﬂbf
(1) (a) and the Explanation thereto there is o
further need of putting any ban under Ir\f.[f“f
286 (2). As has been already observed ey
the purposes of the enactment of Article e
were manifold and they were achieved by :h
acting the four distinet provisions ‘An.mus
manner indicated above and the _.rc.imsuw
which were put on the powers ot 'f";,r pur-
Legislatures to tax transactions of 5“‘}‘ though
chase were mutually exclusive c‘!"iir palure
the transactions might so far 35,.”Lin certain
and character be concerned overlap
events, A

\ fi-
o {ransaction
Even though therefore a (AN 1d

within the ban of Article 286 “,)n(ﬂ-hich wa
nonetheless be subjected to the -b{ould be t2¢
imposed by Article 286 (2) and it ¢ also. wht‘»}
ed only if it survived this scrutmg ~aw othef
«could be done if the Parliﬁamcﬂ‘fﬁc; 5 .
wise provided as set out in Al't ssumes t[l:r::
(106) As to reason (4): .\ s (rans2g e
the Constitution itself has div ese of inte s
of sale or purchase in the COUTST 1. ca

3 is
trade and commerce into (WO

. »

cases ho




' PRS- 106-109] BENGAL ImmoniTy Co, v STATE OF Brman ( Bhagw
{

985 [ .
e falling within Article 286 (1) (a) and

S (planation thereto and the other falling
“Article 286 (2). There is no warrant
Jolding that transactions in the course of
gate trade or commerce are divided nto

categories for the purpose of the

FADEEII
cuch distinct 10 : L
st sition of the ban. The transaction of sale

Lo SR
prefin |
—
o G

smpOst S A
f]flliprn‘ch;lsc would be onc but it is subject to
e ijon of distinct bans having rc-

[ihe IMPOSILIVT
| oapd to the VIEW-P

i]?‘.ﬂi\‘\‘d al i
CUqf it s looked at from the view-point of
{ i being an o_utsidc o1 an inside sale it may
Ihe caught within the ban of Article 286 (1) (a).
i it is jooked at from the view-point of its be-
l':o a transaction in the course of inter-State
or commerce it may be caught within
ap imposed by Article 286 (2). These
tually exclusive and may have to
me transaction of sale or

not necessarily excluding

oint from which it is being

the b
hans arc mu
he applied to the sa
~urchase, one ban
the other.

(107) As to reason (5): the argument
rotally ignores the purpose and eflicacy of a
lezal fiction. A legal fiction pre-supposes the
~urrectness of the state of facts on which it is
hased and all the consequences which flow
“om that state of facts have got to be worked
sat to their logical extent. But due regard
must be had in this behalf to the purpose for
vhich the legal fiction has been created. If
hz purpose of this legal fiction contained in
tie Explanation to Article 286 (1) (a) is solely
‘or the purpose of sub-clause (a) as expressly
itated it would not be legitimate 1o travel be-
vond the scope of that purpose and read into
the provision any other purpose howsoever
attractive it may be.

The legal fiction which was created here
was only for the purpose of determining whether
] 2 particular sale was an outside sale or onc

which could be deemed to have taken place
|inside the State and that was the only scopc

of the provision. It would be an illegitimate
“xtension of the purpose of the legal fiction to
‘ay that it was also created for the purposc of
{ [onverting the inter-State character of the
’ {.;GE:’HC“O”. into an intra-State one. This typc

e VErSIAN could not have been in the con-
““mplation of the Constitution-makers and 18
“nirary to the express purpose for which the
, p‘G“I’ fiction was created as set out in the Ex-

hation to Art. 286 (1) (a).
flf‘v'i([((:ru]?) All these reasons therefore taken in-
nf_,ga“d y or collectively are not suflicient 10
C”‘fcr«v? the position that the transactions
‘hCrmL(f nb_y Art. 286 (1¥a) & the Explanation
Atticla ,);;: not excluded from the operation O
286 (2) e (2) and that the ban under Article

("ma;’\ﬁ apnlies to the same.
tion . It was also ureed that this construc-

ut upon Article 286 (1) (a) and the Ex-

1
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anation therecto and Article 286 (2) would
render the Explanation nugatory and that ihe’
Constitution-makers at the very commencement
of the Constitution would not have given'the
power by onc hand and taken it away %y the
other and that thercfore the Explanatiofi® to
Article 286 (1) (@) should be rcad as an ex-
ception or a proviso o Article 286 (2). This
argument no doubt found favour with me in
the — ‘Bombay Sales Jax Appeal (B), and
also with the High Court below. If duc re-
gard however 1s had to the purpose of the en-
actment of Article 280 as a whole and also to
the various considerations which have been
set out herein above it is clear that this argu-
ment is untenable. .

The transactions of sale and purchase
covered by the Explanation to Article 286 (1)

(a) are not necessarily co-extensive or conter-

minous with the transactions of salc or pur-
chase covered by Article 286 (2). There are
transactions which would be covered by the
Explanation to Art. 286 (1) (a) without their
being transactions of sale or purchase in the
course of inter-State trade or commerce and
which therefore would without anything more
be covered by the Explanation and would be
the subject-matier of taxation by the delivery
State by the appropriate exercise of its power
of taxation.

There is also a further fact to be noted &
it is that even though the “transactions covered
by both these provisions may be conceivably
co-extensive or conterminous with each other,
the Explanation to Article 286 (1) (a) would
come into operation the moment the ban of
Art. 286 (2) was lifted by an otherwise pro-
vision cnacted by Parliament and it was cer-
tainly lifted up to 31-3-1951 by the President
directing the continuance of the operation of the
sales tax laws which previously existed in the
various States. It could not therefore be stat-
od that the construction put upon Article 286
(1) (a) and the Explanation thereto and
Article 286 (2) as above would render the Ex-
planation nugatory.

If the States thought that the operation of
the ban under Article 286 (2) prevented them
from taxing transactions of sale or purchase
which take place in the course of inter-State
trade and commerce and which are also cover-
ed by the Explanation to Articld 286 (1) (a) it
was open to them to adopt proper measures
for lifting the ban under Article 286 (2) and
making themsclves free to tax the transactions
of sale or purchase covered by the Explana-
tion. Parliament would in that event consider
the proposals made by the respective States
in their proper perspective having regard to
the provisions of the Congtitution in regard to
the freedom of trade, commerce and inter-
course throughout the territory of India, the

pl
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convenience or inconvenicnce of the publ_l_c
“and the needs of the respective States and lift
thg ban in the manner and to the extent it
thopght fit, _

01illOJ The majority judgment in the -
‘Bombay Sales Tax Appeal (B), has been con-
strued by the various States as giving them an
authority to impose a tax on the tﬂransnct[gnﬁs
of sale or purchase covered by the Explanation
to Article 286 (1) (;1_)‘ and authorising them to
impose such tax on the scller cven ll_mughr he
may be residing outside their territorics,  The
non-resident businessmen therefore who enter-
ed into transactions of sales of goods where as
a direct result of such sales the goods are ac-
tually delivered for the purposce of consump-
tion in a particular State have been sought to
be subjected to the levy of sales tax at the in-
stance of these States with great inconvenience
and harassment to themselves, and the war-
rant for their action in this behalf is stated by

these States 1o be the majority judgment of this
Court.

The various States  however in  the

scramble for taxes have been oblivious to the
fact that a transaction of sale or purchase is
not a unilateral transaction but a bilateral one
and when it is looked at from the point of
view of a sale or purchase it is one transaction
which has two facts. From the point of view

of a seller it is a sale transaction and from the

point of view of a purchaser it is g purchase
transaction. When therefore the transaction is
one on which a tax on sale of purchase can be
levied it does not necessarily mean that only
a sales tax can be levied & not a purchase tax.

he inside dealer may therefore be taxed
on his purchascs or if he sells in retail to actual
consumers in the State he may be taxed on
the sales. If the inside dealer is himself the
consumer then there will be no difliculty in
assessing him for his books will show how
much he has imported from other States and
how much he hasg consumed. In any case,
the convenience or inconvenicnee of collect-
ing a sales tax or a purchase tax is not a rele-
vant consideration when one is considering the
validity or otherwise of such a tax, as was
observed by Kania C. J., in the case of —
‘A. H. Wadia v. Commissioner of Income-tax,
Bombay’, (725), at pp. 25-26.

In the very judement of the m
the ‘Bombay Sales Tax Appeal (BY, there is
4 passage at p. 258 which indicates that all
buyers within the delivery State except those

uying for re-export otit of the State would
e Within the scope of the Explanation and
liable to he taxed by the State on such transac-

tions, and it woyld be an unwarranted assump-
tion on th

€ part of anyone who read that judg-
ment 1o say that (e delivery State was enti-
tled 10 Tevy a tax op the sale or purchase of

ajority in

i ithi Explanatio
s falling within the
gggd(l) (a) on the seller ulon-c.
The seller would be outside the
of the taxing Statc and would priy

I tk} ‘r\rt

tCITi [Uriﬂ‘ﬁ
1arily

0 e ; Nog
be liable to the jurisdiction of the Syj. Tax
Act cnacled by the taxing State, |y Woul
be by adopting the theory of the teTTitoriy)

connection or nexus as it was being dong tiop
to the enactment of the Constitution that {ha
taxing State would seek to reach Ih_c NON-reg;.
dent businessmen outside its territorics ang
if regard be had to the fact that the taxation
is cither in personam or in relation to the tran.
saction of sale or purchase which takes place
within its territory there is no warran at ajl
for taxing the outside businessmen on {he (ran.
sactions of sale or purchase covered by the
Explanation to Art. 286 (1) (a). _

All the provisions contained in lh_c Bihar
Sales Tax Act with regard to the registration
of the outside dealer, the maintenance of e
books of account, submission of returns by
him to the Sales Tax authorities of the S
of Bihar, the production and
books of account before the S
rities, the scarch of the prem
side dealer by them and th
penalties on him by reason of his non-com-
pliance with the various provisions contained
in the Act amongst others are unwarranted and
illegitimate exercise of the powers incidental to
the power of taxing sales or purchases conferred
upon the State of Bihar by Art. 246 (3) and
the Entry 54 in List IL, Sch. 7 to the Consli-
tution and do not affect non-resident business-
men who are outside the territories of the
State of Bihar.

(111) The majority jud
bay Sales Tax Appeal (BY, did not say that
the delivery Sta(c Was entitled to tax the sellers
m the transactions of sale or purchase covered
by the Explanation o Art. 286 (1) (a). The
question whether {he seller or the purchaser
would be subject of a tax on the
transaction of sz urchase at the instance
of the delivery State Wwas not before the Court
and the observationg contained in the majo-
Tity judgment Were made with reference to a
pure question of the interpretation of Art. 286
(1) () and the Explanation thereto.  As g
matter of fact the passage above-quoted from
the judgment (B) at p. 258 would go to show
that they contemplated the purchasers being

amenable to tax gt the instance of {he delivery
State in the case of trans

actions covered by
the Explanation to Art. 286 (1) (a).

« Even though it is not strictly relevant to
consider the consequences of a particular posi-
tion in law when construing a statutory provi-
sion it is nonetheless necessary to visualise
those consequences when one tries to Pff;b‘f
into the mind of the legislators and see whe-,

ate
mnspection of
ales Tax autho-
ises of the oy
¢ imposition of

gment in the ‘Bom-
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they could have cver contemplated such
gher ¥/ .o If the construction sought
consequences: ' ought to
he put upon t‘hc-Ex_planauon_ to Art. 286 (1)
(a) and lhc___majorlty_]udgmcnt in relation there-
{o by the State Legislatures were accepted, all
outside dealers wheresoever they may be locat-
ed oOf residing or carrying on their business all
over the Union would be amenable to the levy
of sales (ax at the instance of the delivery
gtate and one dealer ‘in a particular State who
pad a very large busniess and was enfering
into transactions of sale with consumers in
outside Statcs all over the Union would be
amenable 1O the jurisdiction of several States
in the mattcr of his transactions of sale of his
goods.
Therc are as many as 21 Sales Tax Acts
to be found in the Manual of Sales Tax Acts
and if a dealer in onc Stale was going to be
held amenable to the levy of sales tax at the
mstance of all the other States it would mean
that he would have to ascertain from the pur-
chaser in each of the transactions of sale which
he enters into the State to which the purchaser
belongs, whether the purchaser is purchasing
the goods for the purpose of consumption
within that State, to get himself registered as a
dealer in that State, to maintain his books of
account with a view to produce them and sub-
ject them to inspection by the Sales Tax autho-
rities in that State, to submit returns of the
sales tax recovered by him from the purchasers
in that State before the Sales Tax authorities
of that State & make himself liable for the non-
observance of the various requirements of the
Sales Tax Act enacted by that State.

The task of fulfilling the requirecments
‘qua’ onc State would be formidable enough.
But when one visualises that the dealer who
enters into such transactions of sale with the
various customers may be subjected to this
process at the instance of each and every State
Within whose territory the purchaser may
happen to be importing the goods as a direct
result of such sale for actual consumption with-
In the territories of that State, one can casily
Understand what untold harassment and incon-
venienee the dealer would have to suffer from.
ﬂg will be casy to understand that if those were

¢ circumstances attendant upon his business
_ rac' dealer may as well close down his business
{ither than submit to all this harassment at
R hands of the various States.
o tercoThc free flow of trade, commerce and in-
| ; 4 thl-él'sc throughout the territory of India will
5 thay n{(_)llghly choked up and we are quite sure
ajorit{nh'er the anstltuttf)n-nlakcrs nor the°
i Dnealy Jﬁltjgment in the ‘Bombay Sales Tax
T theg cn( ). would ever have contcmplated
1o o1 nsequences. It is legilimate therefore
"b“renc that no such thing could ever have
ontemplated by them and nothing would
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have been farthest from their minds than suchs
a position. The seller in such cases would
certainly not be amenable to the levy of a sales
tax at the instance of the delivery State and
no law passed by the dclivery Stale in regard
to a levy of sales tax would have any opera-
tion against the non-resident businessman who
enters into a transaction of sale where as a
direct result of such sale the goods are actually
delivered for consumption within the taxing
State.
(112) If however the majority judgment
be construed to have said that the seller could
e subjected to the levy of a sales tax at the
instance of the delivery State in the case of
transactions covered by the Explanation to Art.
286 (1) (a) I am of the opinion that it was
clearly crroneous and public interests demand
that the same should be reversed.

(113) After further and fuller considera-
tion of the matter in the light of the very cla-
borate arguments which have been addressed
before us by the learned Counsel for the Ap-
pellants and the Respondents and  also the
Interveners, I feel that the conclusion reached
in the ‘Bombay Sales Tax Appeal (B), needs
to be revised and I am of the opinion that Art.
286 (2) puts an absoluic restriction on the
taxing power of the States where transactions
of sale or purchase take place in the course
of inter-State trade or commerce unless and
until the ban is lifted by Parliament within the
terms thereof and until such ban is lifted no
delivery State within the meaning of the Ex-
planation to Art. 286 (1) (a) much less the
other States arc in a position to impose a tax
on transactions of sale or purchase covered by
the Explanation.

(114) The appeal should therefore be
allowed and a direction should issue against
the State of Bihar to refrain from taxing the
sales or purchases of goods which take place in
the course of inter-State trade or commerce
even though the goods as a direct resalt of such
sale or purchase are actually delivered in Bihar
for consumption in that State until Parliament
otherwise provides within the meaning of that
expression in Art. 286 (2). The Appellant
should get its costs throughout from the State
of Bihar, the rest of the parties appearing be-
forc us to bear and pay their respective costs

of this appeal.
JAGANNADITADAS J.:

(115) The first, and to my mind, the most
important, point that requires carcful conside-
ration in this case is whether, and if so within
wiat limits. this Court will observe the rule as
to the binding character of a judicial precedent
with reference to its own prior decisions. Ad-
mittedly the question that has been raised in
this case as to the construction of Art. 286 of
the Constitution is one that is directly covered
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+by a recent decision of this Court in ‘AIR 1953

SC 252 (B). Ihe rule as to the binding um-
radier of judicial precedents is one which i
normally accepted by all the courts which lum.-
tion ‘on the pattern of the British Judical sys-
tem. This rule, in its very strict form, is ob-
served by the English Courts, (Vide ‘1944 KB
718 (F), and — ‘Williams v. Glasbrook Bro-
thers Lid’, 1947-2 All ER 884 (Z29). The
House of Lords has®ruled, after careful con-
sideradion. in its judgment in the case in ‘1898
AC 375 (H)', that the House is bound to follow
its own previous decisions and will not allow
any question settled thereby to be reopened
and argired again, nor can the House be asked
to reverse its own prior decision.

Such reversal, if needed, is one that has to
be brought about by parliamentary legislation.
The Judicial Committee of the me Council
has, however, not adopted this extremely
Tigorous view but has felt itself free, in appro-
priate cases, to reconsider its prior decisions.
{Vide ‘AIR 1929 PC 84 (Q). The same is the
case with the Supreme Court of the United
States of America. (See Willoughby on the
Constitution of the United States, Vol. I,
p. 74). Our, Constitution which has made de-
tailed provision about various matters relating
to the Supreme Court including a matter re-
lating to its practice, such as, whether there
can be a dissenting judgment (see Art. 145
(5) ) has not, in terms made any provision in
this behalf. Art. 141, no doubt, provides that
“the law declared by the Supreme Court shall
be binding on all Courts within the territory
of India”. It has been urged before us that
the phrase “all Courts” is comprehensive
enough to include the Supreme Court.

It is pointed out, that since every decision
declares the law, a later decision declaring
the law in a contrary sense, would in effect,
be the exercise of legislative function which
must be taken to have been impliedly prohi-
bited. While these arguments arc not without
force, it is reasonably clear, in the context of
Art. 141, that the phrase “all Courts” must
refer to Courts other than the Supreme Court.
In the absence, therefore, of any clear provi-
sion in the Constitution and in view of the fact
that this Court has historically succeeded to the
pre-cxisting, Federal Court and the Judicial
Committee of the Privy Council, we cannot deny
to this Court, the competence to reconsider its
prior decisions.

(116) But, it dees not follow that such
power can be exercised without restriction or
limitation or that a prior decision can be re-
versed on the ground that, on later considera-
tion, the Court disagrees with the prior deci-
sion and thinks R erroncous. The necessity for
certainty and cortinuity in the declaration of
law by the highest courts in the country is re-
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compdrdbL Courts as aﬁ?ordm: gu;gd,‘.
quires close examination.
(117) The practice of the Guprﬂn? C -
of America is indicated in the following pes
from ‘Willoughby on the Conmn_um ci
United States of America, Vol. I, P. 7
“In cases of purely private 1r'1t»_.ﬂ-h
Chief desideratum is that the law remain c=
tain, and, therefore, where a rule has :;:’
judicially declared and private richts cr
thereunder, the courts will not, excep
clearest cases of error, depart from the
of stam decmb When, hone\e- p”:‘

e loe

questlon is one of consntuuonal constr
the matter is otherwise. An error in the oo
struction of a statute may easily be cormeci
by a legislative act, but a Constitution azd
parncularlv the Federal Constitution. m2} ”
changed only with great difficulty. Henee 22
error in its interpretation may for all pra<t
purposes be corrc:tud only by the Court’s &
pudiating or modifying its former desision - .
It would appear, therefore, that the f‘_‘“_‘r”f,
reconsideration of a prior decision B C -
what freely exercised by the Suprem =
of America in Constitutional c2sss-
son for such free exercise. ot 1© 1
tent, does not exist under ouf U‘r\
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{ entions in three fourths. thc;cof, as the one
4 ‘r the other mode of ratification may be pro-
I O ¢4 by the Congress -

poier Art, 368 of our Constitution, the nor-
mal pmccdurc provided for amendment, exX-

¢ in respect of specified matters to be pre-
sently cnumerated, is as follows :

“an amendment of this Constitution may
¢ initiated by the introduction of a Bill for
{he purpose 1o cither House of Parliament, and
when the Bill is passed in each House by a
majority of the total membership of that House
and by a majority of not less than two-thirds
of thc members of that House present and
voting, it shall be presented to the President
for his assent and upon such assent being
given (0 the Bill, the Constitution shall stand
amended in accordance with the terms of the
Bill”.
In respect, however, of a limited number of
matlers specified in the Constitution, an addi-
tional step is required, namely, that “before the
Bill making provision for such amendment i3
presented to the President for assent, the amend-
ment shall also require to be ratified by the
Legislatures of not less than onc-half of the
States Specified in Parts A, B, Sch. 1 by resolu-
tons to that cficct passed by thosc Legisla-
res”. Now the special matters where amend-
ment is conditional on this additional require-
ment relate to the election of President (Arts.
54 & 55), extent of the exccutive power of
the Union (Art. 73), cxtent of the exccutive
power of a State (ArL. 162), provisions relating
to the Union Judiciary (Supreme Court) (Chap.
IV of Part V), and to the High Courts of the
various States, in Parts A and B (Chap. V of
Part V1) and in Part C (Art. 241), and the re-
lations between the Union and the States
(Chap. 1 of Part XI), as also the distribution
of the legislative powers and the various lists in
the Seventh Schedule, the representation of the
States in Parliament, and the provision in the
Constitution relating to the machinery for
amendment of the Constitution.

Thus, it will be seen, excepting in respect
of a few basic matters—of which it may be
noticed Art. 286 is ‘not’ one—the normal
machinery for the procedure of amendment is
the same as that for the passing of any statutc
by Parliament except that a specified majority
in cach of the Houses is essential, the securing
of which would be difficult or easy according to
the strength of the Government at the time in
‘;;glh of the Houses .The requirement of special
lc‘i]im'y as a condition for the passing of
ofgg ‘lrt.mn. in_respect of certain specified 1tems
foa: usiness is not altogether an unknown

ure,
wh“cl*llc;lwevcr that may be. it is quite clear that
7 g ¢ amendment of the Constitution does
10t depend upon the ordinary —majority rule
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under which Parliament conducts its business,
the machinery therefore is by invoking the
very same Parliament and not anything so diffi-
cult. cumbrous and dilatory as that envisaged
in Art. V of the American Constitution. Even
as regards the few specified maters for which
an additional requirement of ratification by
State Legislatures is provided for, our machi-
nery for amendment is clearly much casier and
less cumbersome. .

[t does not appear to me, therefore, right
to rely upon the American practice as a safe
guide to determine our practice on the ques-
tion as to the binding character of a judicial
precedent. Neither, are we bound to adopt the
very rigid rule which the House of leords has
formulated for its own practice. The problem
of interpreting a written Constitution does not
generally arisc before it.

(118) The only other comparable Courts
whose practice has been brought to our notice,
through citation of cascs, arc the Judicial Com-
mittee of the Privy Council and the High Court
of Australia. As this is the first casc in this
Court where in this question ariscs, it is desir-
able to consider that practice carcfully for our
guidance, though it is not necessary to lay
down any absolutely rigid or inclastic formula.
It is worthwhile at this stage to notice what,
according to the Constitution of Australia, is
the machinery for the alteration of their Con-
stitution,

This is to be gathered from S. 128 of the
Commonwealth Act of 1900 which—broadly
speaking—shows that what is required there is
an absolute majority in cach of the Houses &
the approval of cach State o be obtained by a
referendum to the clectors of each State. This
is definitely much more difficult, cumbersome
and dilatory than what obtains in our Consti-
tution. Therefore, there can be no reason for
our adopting a less rigid standard than that
adopted by the High Court of Commonwealth
of Australia, nor 1s there any reason for our
adopting a standard less rigid than that of
the Judicial Committee of the Privy Council,
who while feeling themselves free not to follow
the very strict rule of the of the House of
Lords, were under no constitutional limitations
in this behalf.

(119) The practice of the Judicial Com-
mittee as to the limits within which they genc-
rally exercise the freedom to reconsider their
prior decisions can be gathered from the cases
in — ‘In re Transferred Civil Servants ( [reland)
Compensation (Q)'; “Attorney General for Onta-
rio v. Canada Temperance Federation’, AIR
1946 PC 88 (Z30); & ‘AIR 1949 PC 117 (5)'.
The matter was discussed elaborately and
various prior decisions of*the Privy Council
were considered and the conclusion was sum-

i
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med up as follows in — ‘In e TfﬂlleC‘"“'Cd
Civil Servants (Ireland) Compensation (Q)': y

“There is no inherent incmnpcwpcy n
ordering rehearing of a case already decided by
the ‘Board, even when a question of a right
of property is involved but such an indulgence
will be granted ‘in Very cxccptmngl cireuni-
stances Gnl_v. It is of the nature of an extra-
ordinarium remedium’™, e =
After the above formulation of thcnj practice,
the Privy Council in fhis case permitted itself
10 reconsider  the previous decision  in ‘AR
1928 PC 239 (Z4), on two grounds. (1) The
case came up before them on a reference under
S. 4, Judicial Committee Act of 1933, and that
referenceewould have been futile of it did not
necessarily involve such reconsideration, (2)
The reference itself was granted on account of
an alleged material mistake of fact, into which
the previous Board of the Judicial Committee
had fallen. On such reconsideration the pre-
vious decision was affirmed. In *AIR 1946 PC
S8 (Z30), the Judicial Committee expressed
iteelf as follows at pp. 90-91;

“The appellants® first contention is that
'1882-7 AC 829 (Z8). was wrongly decided
and ought to be overruled. Their Lordships
do not doubt that in tendering humble advice
te His Majesty they are not absolutely bound by
previous decisions of the Board, as is the House
of Lords by its own judements. In ecclesias-
tical appeals, for instance, on more than one
occasion, the Board has tendered advice con-
trary to that given in g previous case, which
further historical research has shown to have
been wrong. ‘But on constitutional questions
it must be seldom indeed’ that the Board would
depart from a previous decision which it may

¢ assumed will have been acted on both by
Governments and subjacts™.
In this case the Privy Council was invited to
reconsider the correctness of the law laid down
by them in — ‘Russel] v, The Queen’, (z8),
but they declined to do so on LWo grounds, viz.,
(1) on constitutional questions the Board Sel-
dom departs from its previous decisions, and
(2) the prior decision stood unchallenged for
over 60 years.
In — ‘Phanindra Chandra Neogy v. The King’,
(S), the Privy Council stated that it i only “in
the most exceptional cases” that they would
tender advice-to His Majesty inconmstcnt.\x:nh
a previous decision and reaffirmed the decision
in *AIR 1948 PC 128 (T).

(120) Three cases of the High Court of

ustralia out of those brought to our notice
are instructive,  In ‘(1914) 18 CLR 54 Uy,
the position wag expressed in the following
terms.  Griftith C, J., observed as follows: )

“In my opiniml it is impossible to main-
tain as an abstract proposition that the Court
is cither legally of techinically bound by pre-

DENGAL IMMUNITY Co. v. STATE OF Biiar
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vious decisions. Indeed, it may, in
case, be its duty to disregard them,
rule should be applied with great cayg;
only when the previous decision j
wrong’, as, for instance, if i Procecdeqg
the mistaken assumption of the conti;
a repealed or expired statute, or is copyr
a decision of another Court Which this
is bound to follow; *nop, | think upop m
suggestion  that some or all of the mcmbire
of the later Court might arrive gt a diﬁ.grgéf
conclusion if the matter were ‘res Itegryr
Otherwise there would be grave danger of Want
of continuity in the interpretation of the Jay »
Barton J., observed as follows '
“1 have never thought that it
to this Court to review its previ
upon good cause. The question js not whe.
ther the Court can do so, but whether it wij
having due recard to the need for continuiy
and consistency in judicial decisions. Changes
in the number of appointed Justices can, |
take it, never of themselves furnish a reason
for review. ... But the Court
can always listen to argument as to whether
it ought to review g particular decision, ang
‘the strongest reason for an overruling is that
a decision is manifestly wrong, and its mainten-
ance is injurious to the public interest’ ™.
Having so laid down the rule of practice for
their Court, the learned Judges, on account of
the special circumstances in that case, unani-
mously agreed to reconsider the prior decision
and cn such reconsideration affirmed it. In so
reaffirming the prior decision, one of the Jearn-
ed Judges, Powers J »» Stated his erounds to the
following effect -
“In ‘11 CLR 1 1y,
of all the Justices of this
on the application. The case was very fully
argued.  Both parties and two of the States
were represented by coungel. The judgments
were considered judgments delivered more
than two weeks after the Preliminary objection
was taken. ........... Under the cir-

cumstances 1 have no hesitation in following
the judgment”,

he same learned j udge at another portion of
his judgment stated as follows:

“If we do not show some respect to our
own Court’s decisions, no counsel will feel safe
i advising the public, and it will create un-
certainty and confusion™. )
The principles so laid down have been reite-
rated in a recent case of the High Court of
Australia in — *Perpetual Executors & Trus-
tegs Association of Australia Ltd. v, FCderiqu
Commissioner of Taxation®, (1949) 77 CL

93 (£31), in the following terms: ) oy
9 !‘The) Court is not bgund by its prev ‘r‘;;"’
decisions so as absolutely to precludi:Jl I:C‘gh. I
deration of a principle approved and ap

Was HO[ 0 en
Ous decisjgpg

the Court consistqd
Court who could sit

...........
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as was stated in — ‘Cain

® ino prior Case, but, as d it
¥y Nil]ul!t‘ - (1940) 66 CLIR 10 (/.‘}.2), e v
 coptions 10 (he rule arc exceptions which
should bo ““m}:“"d only with great caution and
i clear
Then the
of Barton
1c|)u:1lcd _&tn{i
lirmed.

Cases,
above quotation from the judgment
). in the “Tramways Case (J) was
the principle indicated therein
In this case the Court was ask-
overrule their  prior decision  in —
Exccutors and Agency Co. Lid. v.
mmissioner of Taxation’, (1945) 69
733), The learncd Judges declined
it with the following obscrva-

was real
ed W
TTrustedes
b pederal Co
f cLRr 270 (
{o reconsider

3 Iiullh': )
L “The decisions of a superior Courl have

a double aspect. They determine the contro-
yersy between the partics, and in deciding the
case (hey may include a statement of principle
which it is the duty of that Court and of all
subordinate courts (O apply in cascs 1O which
that principle is relevant. Continuity and co-
herence in the law demand that, particularly in
this Court, which is the highest court of ap-
cal in Australia, the principle of ‘starc decists’
should be applied, save in very cxceptional
cases.”

The criterion, Viz.,
injury to public

that of manifest error ‘plus’
interest by maintenance of
previous decision laid down in the above cases
as being the ground on which a rcconsidera-
tion can be granted was reiterated by Williams
J. in his judgment in — ‘Attorney-General for
N. S. W. v. Perpetual Trustee Co. Ltd.’, 85

CLR 237 (Z34). In this casc the High Court
was asked to reconsider the correciness of the
majority decision in a prior casc, viz., that in
— *Commonwealth v. Quince’, (1944) 68 CLR
%927 (Z35). On reconsideration the Judges by
a majority aflirmed the prior decision. One of
the lcarned Judges, Dixon J. considered the
matter on its merits claborately and came to
the conclusion that if the matter Were to be
considercd afresh he should prefer a view
contrary to that which had been expressed in
the prior decision but concurred with the
majority view with the following observa-
- tions:
l “There appears to me to be no ground
gﬂi‘ reconsidering the decision in 1944-68 CLR
227 (735) unless it be a suflicient ground sim-
ply that the opposite conclusion is to be pre-
ferred. It is cvident that the decision was
fﬁi‘fiﬁiﬁnly [aflEr a vclt;y‘ full cxamination of
Bl .co(::]"'df 'm_nnot 't,_.sau_l 'that any com-
B vias oo 3 Si eration or important nuthm.-uy
¥ ith \\"l:lli oo'l\c‘d_or that _lhq decision conflicts
o Ld ‘l‘c.s_t;mhshcd pl:mcmlc or fails to go
B ciot t:mdL 1n_|‘:c stream of authority. It is a re-
& s evid well cpnmdcr_cd decision upon what
g - CVidently a highly disputable question.
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should reconsider
The proper
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I do not think that we
the correetness of that decision,
course judicially is 10 follow  an
decision.”

This is it strong case
dicating the most recent |
and the above passape

most the very considerations applicable
present case.

(121) A conside atiory of these cascsh shows
(hat while the highest courts other than the
House of Lords have reserved 10 li;gsn',:l'.'c;
(heoretically the competency 10 reconsider the
correctness of a prior decision, they have also
carefully confined the actual cxcrcir.z:.nf that
power within very narrow limits. In a number
of cases in which they did permit themsclves
(o reconsider, they have ultimately declined to
overrule the prior decision  notwithstanding
that another view might well have been taken.

The only instances brought to our notice
where, on a reconsideration, & previous deci-
sion was not followed, arc (Wwo. One is (1920)
28 CLR 129 (K). That was & casc where the
question which arose was a very _impurwnl
one as to the power of State Legislature 10

Commonwecalth

encroach on the field of the |
Legislature by virtue of a rule of construction

laid down in an carlicr casc, viz.,, — ‘Railway
Servants’ case’, 4 CLR 438 (2.36). The learned
Judges were of the opinion that that was a
question of far reaching public importance
and ‘that the prior decision being manifestly
wrong and opposed to the rules of construc-
tion laid down by the Privy Council in a num-
ber of cases’, should be reconsidered and over-
ruled.

It would be scen that in this case the
Court acted upon the limitations which they
have laid down in the course of their decisions,
that reconsideration and overruling of a prior
dcg:ision is to be confined to cases wherc the
prior decision ‘is '

of the year 1951-1952 in-
yractice of that Court,
aptly summarse al-
o the

; manifestly wrong and’ its
maintenance is productive of great public mis-
chief. The second is the case in — ‘G. Nkam-
bule v. The King’, 1950 AC 379 (£37), where
the Privy Council declined to follow its prior
decision in — ‘Tumahole Bereng V. R, 1949
AC 253 (Z38). In this casc, the Privy Council,
while it reaflirmed the proposition that a prior
decision upon a given set of facts pught not to
be rcopened without the greatest hesitation,
cxplained why they, in fact, differed from the
preévious onc in the following passage:

“From a perusal, of the judgment in
‘Tumahole’s case’, (Z38), it is apparent that the
history of the adoption & promulgation of the
various statutes and proclamations dealing
with the effect of the evidence of accompliccg
in South Africa was only partially put before
the Board, and much material which has now
been ascertained was not presented to their
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Lordships on that occasion. The present case,
therefore, is one in which fresh facts have been
adduced which were not under consideration
when Tumahole’s case (Z38) was decided, and
accordingly it is one in which, in their Lord-
ships’ view, they are justified in reconsidering
the foundations on which that case was deter-
mined”.

This was a case where the question arose
as to the applicabilisy of the English rule of
law relating to accomplice evidence as laid

down in — ‘Rex wv. Baskerville’, 1916-2
KB 658  (Z39), viz., that a particular

portion of the rule which lays down that
the cvidence of one accomplice cannot be
coiroborated by that of another, What was
under consideration of the Privy Council was
whether a  prior decision of ~ the Judicial
Commitice, construing a particular section of
the relevant statute applicable in that case in
consonance with the above rule, was correct.
It will be noticed that the overruling of the
prior decision in this case was based on the fact
that important and relevant material was not
placed before the Judical Committee in the
carlier case. These cascs cmphasis under what
exceptional circumstances a prior decision or
the highest and final court in a country is
treated as not binding on itself.

(122) Now what are the grounds in the
present case to justify a reconsideration of the
prior dccision. At this stage, I cannot help

noticing that the argument before us — as it
appcars to me -— has taken a somewhat un-

usual course. 1 should have thought that when
the decision in a case so recent as that in the
‘United Motors case (B)’ given after full consi-
deration, is sought to be challenged, the first
|question to have been considered was whether
‘or not there were circumstances to justify a
reconsideration. It is only after the Court came
at least to a prima facie conclusion on that
preliminary matter that a reargument on the
‘merits of that decision should have been per-
mitted. .

What has happened, however, is that the
correctness or the prior decision was straight-
away canvassed before us and the question as
to the competency or the desirability of such
reconsideration occupied a later and subordi-
'nate part in . the arguments. I must confess to
the fecling that this all important question has
accordingly suffered for want of due considera-
tion thereof at the stage of arguments before us.

(123) Now, let us sge what are the facts 1,?"
lating to the prior decision. The decision \\acsi
given on 30-3-1953. The case itself was hear
for 12 working days, ie., from the 9th Fg:b-
ruary to the 25th February, 1953. The Union
of India and as many as eight States were per-
mitted to intervene and their arguments were
also heard. A perusal of the judgments then

BeExcaL InrmuNITY Co. v. STATE OF BIiHAR
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L 1.j 2] Kpg
given shows that every possible
been fully presented and considered,

The decision was that of g
against that of one dissenting Judge
learned Judges in the majority, though ggp
curring on the main point, was prepared m‘é.;
further on one point than what the nmjorff\_
held (though, as appears now, he is Prepared
to go back on his concurrence).

It is true that in a later decision ip
1953 SC 333 (U), another Judge of thjs
expressed a view in disagrecement with the viey
of the majority in this case. But that Was 3
decision given on 8-5-1953, more than a ot
after the judgment in the prior case had been
delivered and had become binding. The ques-
tion that directly arose for consideration in the
later case was not the one that had comg jy
for consideration in the earlier case. Hoy.
ever this may be, it may also be noticed that
in a later decision of this Court in ‘AIR 1954
SC 403 (C), the law as laid down in (he
carlicr decision in the — *United Motors case
(B)', was reiterated and it was stated that the
correctness  of the view could no longer be
questioned. (see page 273). .

in view of the above facts, it appears to
me ‘prima facie’, that there was no reason for
reconsideration except the fact that a different
view had been taken by two of the learned
Judges of this Court and except the chance
Q[ a differently constituted majority cmerging
on rchearing.

*Ct hag

ajority 2

: J as

- Une of
U:.\. 0Of lh,‘_

AIR
Court

(124) This, however, is sought to be justi-
fied on various grounds. It is said that the
prior decision does not merely determine the
rights of the two contending parties to that
case but has far reaching effects on the rights
of the consuming public and that it involves
the adjudication of the taxing power of the
States as against the consuming public in
general. It is, therefore, said that, if that deci-
sion is erroneous, it is our duty not to perpe-
tuate the error. It appears to me, with res-
pect, that this is begging the question. !

There is no absolute standard by which
the erroneous character of a previous decision
can be ascertained. What a previous dccﬁ“}“
has determined, must be presumed to be right
unless it can be pronounced to be perverse or
manifestly wrong. It is, therefore. a strong
thing to characterise a previous decision as
erroncous where, even on reconsideration, nv
unanimity is reached and the previous view 15
supported by a substantial minority. i\mi-
can the mere fact of one of the prior learncd
~udges having gone back on his views be ﬂf‘jf;
criterion to determine which out of his
views Is erroneous. ; Jen

As regards the suggestion of tax bur :u
on the cc;nsuming public, it is relevant *

: : s which arses
notice that the burden, if any, w
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under the prior decision can only be by legis-
lative action of the very State in which the
consuming public are residents. The removal
of the burden, if called for, is a matter which,
under the Constitution, can be brought about
by dcnmcrqiic process which is available to
the consuming public. through its representa-
tives 1n tll_c State Legislature. 1t appears to me
that that is not a matter for our consideration.

[ may be permitted to add that in the
course of _lhe arguments there has been no
cerious grievance made about the alleged bur-
den on the consuming public. But there has
been a good deal of emphasis on the harass-
ment to the business community, i. e., to the
out-of-State dealers, from whom the tax is
primarily collected and passed on, under the
Jaw. to the consumer. We arc not. however,

concerned with any question arising from such
alleged hardship.

The hardship such as it is, is one that may
have to be obviated by the adoption of a com-
mon and agreed machinery by all the States
for the asscssment (as distinguished from levy)
and collection of the tax from out-of-State
dealers. or if necessary, by the passing of the
requisite legislation enabling this to be donc.

But that hardship, if any, can afford no rea-

con for reversing the prior decision which, as
onstrued Art. 286

will be shown later, has ¢
consistently with the entire scheme of the Con-
stitution. _
That decision enables the consuming State
to derive an clastic source of revenue from its
onts to make it available for the ex-
¢ Statc in the discharge of
llotted to it under the Con-
otitution. It is not for this Court now to choose
between the alleged hardship of the business
community and the interests of the consuming
Siate and treat the former as a ground for

reconsideration.

(125) It is next suggested that there is
some vacucness, if not inconsistency, in the
prior majority judgment which justifies re-
consideration. It is said, with reference to a
particular passage quoted from the judgment,
that it is only buyers falling within the Ex-
planation who were contemplated as liable and
not the out-of-State dealers, but that the whole
trend of the rest of the judgment and the ac-
tual decision runs counter to this. With very
great respect, it is hardly fair to read the deci-

sion as being in any way vaguc or inconsis-

own resid
panding needs of th
the responsibilities a

tent with itself by extractng onc single pass-

age.

he passage relied on is at page 258 amnl
appears, in the context where the question was
being considered, as to whether the phrase
“actval delivery for consumption” has refer-
ence to “delivery to the actual consumer-pur-

¢ '_.,Chaser“ or delivery also to “‘a purchaser for

BexGgaL IamunNiTy Co. v. STATE OF Biiran
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eventual distribation to the consumers in the
State”.  The view indicated in the extracted®
passage was that delivery (o -a purchaser’ for
oventual distribution {o the consumer in the
State was also “actual delivery for consump-
tion” and hence the designation of purchaser
as liable to tax in that passage.

That the extracted passage was not meant
to indicate that only such purchaser was tax-
able and not the seller is quite clear from the
various passages in the immediately succeed-
ing paragraph at pp. 758 and 259 where “taxa-
tion of sales or purchascs involving inter-
State clements by the State in which the goods
are delivered for consumption in the sensc Cx-
plaincd above™ is repeatedly referred®to.  All
that can, if at all, be said is that the decision
has not, in terms, indicated the choice between
the scller or the purchascr as regards taxabi-
lity but has indicated either of them as tax-

able.
(1206)

pugned decision is
cial opinion was divided,
ed”. It is no doubt truc that
sion is only two years old. But that is not by
itself a ground for reconsideration. On the
other hand, 1 should have thought that the
very fact of its being recent should militate
against reconsideration. The real test to my
mind. as indicated by Dixon J.. in — ‘Attor-
ney-General for N. S. W. v. Perpetual Trustec
Co. Ltd.’. (Z34). is whether it was a fully con-
sidered judgment and whether any fresh mate-
il has been brought to the notice of the
Court. In considering the question whether
a decision is open to reconsideration on ac-
count of its being recent, it is of importance
to observe that our decisions become declara-
tions of law under Art. 141 and must be treat-
ed normally as final from the very moment
they are pronounced. The finality of the deci-
sions of this Court, which is the court of last
resort. will be greatly weakened and much
mischicf done if we treat our own judgments,
even though recent, as cpen to reconsidera-

tion.

(127) It has next been suggested that
rectification of the error, if any. in the view
taken by the previous decision, is diflicult and
that this could be brought about only by the
amendment of the legislative lists necessita-
ting the consent of the requisitc number of
States. With respect, I am unable to appre-
ciato this. The points”of difference in the two
opposing Views ultimately boil down to this.
(1) Does the Explanation to Art. 286 (1) (a)
t?ken with the rcg:vant legislative entry enable
the consuming State to tax fictional ir -:1-

2 (2 . al insude
sales? (2) If so. does Art. 286 (2) override

this taxing power?

It has next been said that the im-
a recent onc and that “Judi-
if not evenly balanc-
the prior deci-
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.. If the right construction of Art. 286 (2)
15 ‘not’ what has beep accepted by the majo-
rity in the prior decision, what all was re-
‘quired to correct that error would be to amcn_d
Art. 286 (2) so as to make it clear that it
overrides Art, 286 (1) (a) taken with the Ex-
planation by the insertion therein of some ap-
propriate phrase like “notwithstanding Ex-
planation to Art. 286 (D (@)". The responsi-
bility for any such arvicndment, if called for,
should be left to the Parliament who, as recent
experience has shown, is quite capable of bring-
ing about constitutional amendments when it
felt the clear necessity for it.

(128) The proper course for this Court,
therefore, is to adopt the attitude of Dixon J.,
m the case in — "Attorney-General for N. S.
W. v. Perpetual Trustee Co. Lid,, (Z34), where-
in notwithstanding that he came to a contrary
conclusion, he declined to disturb the prior
decision. The cage for not disturbing  the
pricr decision is al] the stronger, where, as

happens in the present case, no unanimous

opimion could be reached in favour of over.
Tuling the prior decision.

the epposite view, to give my reasons why, on
1@ fresh consideration of the question involved,
I am clearly in agreement with the decision of
the majority in the said case. Having had the
benefit of reading the judgments of my learn-
ed brothers, S. R. Das and  Venkatarama
Aiyar JJ., 1 propose to confine myself mainly
to the consideration of the construction of
Art. 286.

(130) There can be no doubt that Art. 286
taken as a whole has to be read in the context
of the power vested in the States for levying
faxes on the sales or purchases of goods (other
than newspapers) under Entry 54 of List 1T of
Sch. 7 taken with Art. 246 (3). Entry 54 does
not, in terms, say that the sales or purchases
of goods contemplated 1hcr_eb_y as taxable are
to be sales or purchases “within 1I_1c State”. In
this respect it is in contrast with Entry 26
which vests in the State the power to lgg:_s-
late in respect of trade and commerce “within
the State”. The apparently wide language of
Entry 54 is in recognition of the theory that
In substance a tax on sale or purchase of goods
s a tax on the goods with reference to the
event of sale or purchase thercof, (See the
“United Motors case (B)"). )

Article 286 appears in Part XII of the
Constitution relating to finance, property,
‘contracts and suits ~and is in Chap. T thereof
relating to finance. This is mainly concerned
‘with the problem of allocation of finances be-
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tween the Centre and the States in Orde; ‘
enable cach to carry on the Tespective }m‘_crt
mental functions allotied to it under e Con
stitution.  Keeping this context in Vi B
the avowed purpose of the Article

cd by the marginal note, 1L may be {akep tha
Arl. 286 was intended to indicate Clearly ”;l
ambit of the taxing power of the State op sal‘f
or purchases of goods and (o limit jt b4
demarcated ficld.  To determine the ¢
scope of this ambit and of the limitatjop, it
is Televant to consider what was the sales.ty
law in operation just ‘prior’ to the new Cong;;.
tution.

(131) A careful & thorough CXaminatigy
of the Provincial Sales-tax Acts at the time
discloses the following. There were sales 1,
laws in operation in all the then nine Provin.
ces, which subsequently became Part A Stages
under the Constitution, as also in one Natiye
State of Mysore. The pattern of the sajus.
tax laws in every one of the ten units had .
following common features (with minor addi.
tions and variations). Under the charging sec.
tion in each of these Acts, tax was levizd g5
against a “dealer” whose turnover of sales (or
purchases) excceded a particular amoynt. A
“dcaler” was defined as a person carrying on

the business of selling or supplying goods ‘in
the Province’.

“Sale” was defined ag meaning transfer of
property in goods in the course of trade for
valuabie consideration. In addition, each one
of these Sales-tax Acts had an Explanation
the definition of the word “sale” to the effec
that, notwithstanding anything to the contrary
in the Indian Sale of Goods Act, a sale or pur-

h were actually in the

chase of g0ods “whic
€ when the contract of

Province” gt the tim
sale or purchase Is made, ‘shall be deemed’ (0

ave taken place in the Province, wherever the
contract for sale or purchase may have been
made,

This was, broadly speaking, the s
Paltern of every one of the salontax laws P
Prior to the Constitution, subject to some Eur\
ther additiong to the definition of sale by uwi:\l
of the States, Which will be presently nom:{lé
This pattern indicatcs. that apart frl““-l"h
purely internal sales — jp respect of “. “L1.
the power of laxation by the States Was ux‘
doubted—the Starey claimed the power 10 Ea}'
sales with an outside element’ in the follow :El =
WO cases: (1) Where the transfer of owner*
ship in the goods was within the State (assu;
¢t 10 be so) according to the Indian Sale =
Goods Act. (2) Where the goods which i
the subject matter of the salo are actuall."{'1
the Province at the time when the contract o
sale is made, i. e., at the crucial moment
transfer of ownership,
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the gencral pattern, Bihar

general pattern as app
existenice and that thus a ta

76 ;t‘l“liﬂg to forward contracts W
- Amounted to treating ‘‘agreement (o sell” it
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If 1 may express this in another way,
these sales-tax Acts purported to tax sales as
being within the State, with reference to (1)
~situs’ (as assumed) under the Sale of Goods
Act, and (2) ‘situs’ (as probably assumed to
be) under the general law. It is possible that
this general law was S0 assumed with refer-
ence to the dictum of Lord Loreburn in —
‘Badische Anilin Und Soda Fabrik v. Hickson’,
1906 AC 419 (Z40), which suggests that the
«situs” of the goods at the time of appropria-
tion of the goods to a particular sale is the
ssitus’ of the sale.

Whether the underlying assumptions as
regards both these criteria were right or wrong
is not material at this stage. While this was the
general pattern, four of the States claimed the
(axing power with reference to some addi-
tional criteria. Madras and Mysore had an
additional Explanation as follows:

“In case the contract was for the sale or
purchase of future goods by description, then,
if the goods are actually produced in the Pro-
vince at any time, after the contract of sale or
purchase in respect thereof was made, the sale
or purchase shall be deemed to have taken

e Province, wherever the contract of

place in th
<ale or purchase might have been made, not-
he contrary in the

withstanding anything to t
indian Sale of Goods Act”.
Bihar and United Provinces
additional Explanation. (Taken
U. P. Act).
“Notwithstanding any
Sale of Goods Act, the sale of any goods

which are produced or manufactured in the
Province ‘by the producer oI manufacturer
thereof, shall, wherever the delivery or con-
tract of sale is made, be deemed for the pur-
poses of the Act to have taken place in the

Province”.
Poth these additions refer 1o future goods.
tly treated such

Madras and Mysore apparci
future goods as having been appropriated to
the sale the moment they were “actually pro-
duced in the Province”. The Bihar and U. P.
addition was more or Jess the same and is
limited to the case of sale ‘by the very manu-
facturer or producer. The above additions are
in effect the same as category No. 2 of the
: lied to future goods.
The underlying assumption appears to be that
future goods which are contracted to be sold
get appropriated thercto on their coming into
_ xable sale emerges.
Besides the above mentioned variations from
and Uttar Pradesh

had further additions to the definition of sale
hich virtually

had the following
from the

thing in the Indian

Self as being the taxable event.

This, it may be seen, had nothing to do
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- consumers to the very small fie
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with the nexus theory of taxation of sales and
has been pronounced invalid by this Court in”
‘AIR 1954 SC 459 (Z18). From the above
broad summary it will be scen that the Pro-
vinces were deriving sales-tax revenucs not
only in respect of purcly internal sales, but
also in respect of sales with an outside ele-
ment. But in the generality of such sales, the
tax was leviable at cither or both of the above
mentioned two points, le €. (1) transfer of
ownership within the State, (2) actual exist-
ence of goods within the State at the moment
of such transfer. The ultimate consumcr in
respect of such sales would normally be not
a person within the taxing State. Hence
having regard to the structure of the %ales-tax
and the universally accepted machinery there-
for which brings about the passing on, of the
incidence thereof, to the ultimate consumer,
this must have been felt to be inequitable.

It appears to me that in the adjustments
called for on the passing of the Constitution
it was this feature of the pre-existing sales-1ax
law which called for being remedied by the
imposition of a ban on taxation of sales with
an outside element. But that very considera-
tion would equally indicate the permissibility
of taxing an outside sale where the ultimate
burden of it could be passed on to the resident
of the very taxing State. This could be done
by making the consuming State the taxing

pinion, was the back-
ground with reference to which Art. 286 was
incorporated in the Constitution.

(132) The Constitution wanted to put a
ban on taxation of sales with an outside ele-
ment on account of the inequity of making
the residents of other States contribute towards
the resources of the selling State. But in
doing so it could not have intended to confine
the resources of the Statc under this head to
the comparatively small field of purely inter-
nal sales. Having regard to the expand-
ing needs of a social-welfare State and the
limited taxing powcrs allocated to it, the Con-
stitution could not have meant 10 limit an ela-
stic source of taxation payable by its own
1d of purely in-
ternal sales.

It, therefore,
category of sale with an outsjde

from the ficld of restriction, by adopting the
device of a fictional inside sale ar

d left that
category taxable so that th

¢ incidence there-
of may be the same as,that of a purely inter-
nal sale.

This, to my mind, is the reason for the
positive approach in the Explanation by a
deeming provision as to an inside sale. It is
on account of this commons feature, as to the
incidence of taxation, that the fictional inside
sale indicated in the Explanation was assi-

selected and took out one
clement
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milated to a purely internal or intra-State sale.

Lappears t0 me not very reasonable to assume
that the Explanation 10 Art. 286 (1) (a) was
required in order merely to determine what an
ouside sale is. If the Constitution intended
nothing more than to ban taxation on outside
sales, it might well have contented itsclf with
declaring such a ban.

1 do not think that the Courts would then
have found any seriops difliculty in construing
“outside sale™ to mean, a salc with a substan-
tial outside clement, or in the alternative, as
a sale in which the ownership has passed out-
side the State in the assumed sense of the Sale
of Goods Act. It was quite unnecessary and
indeed cut of the way to define an outside
sale as the implied negative of a fictional in-
side sale. Nor can the purpose of the Expla-
nation be readily assumed to be to obviate
the supposed chaotic condition arising out of
the adoption of the nexus theory in the Sales-
tax Acts.

This could have been sufficiently and
efiectively provided for—as infact it was done
—Dby the ban imposed under Art. 286(2). It has
been suggested that the Explanation covers
some outside sales which do not fall within
Art. 286 (2) and that therefore the Explanation
was necessary. But the possibility of a few
ingenuously illustrated cases — like the Gur-
gaon-Delhi  illustration put forward in the
course of arguments — as falling outside the
ambit of Art. 286 (2) and within the scope of
Art. 286 (1) (a) taken with the Explanation,
would not have been any adequate reason for
the Constitution involving itself in two such
provisions, mostly overlapping in effect. It
appcars to me, therefore, that the rcasons for
having these two provisions were distinct and
different. Article 286 (1) (a) with the Explana-
tion was meant to prevent taxation whose ulti-
mate incidence would fall on residents of out-
side States.

Article 286 (2) was meant to prevent the
taxing structure of the States being availed so
as unduly to hamper the freedom of inter-
State trade and cominerce which, for the first
time, the Constitution declared by Art. 301.

In this context it also became necessary to pro-
vide that the foreign trade of the country
should not be affected at all by the sales-tax
structure of the States, while at the same time
indicating that the internal trade could be per-
mitted to bear a limited burden of taxation.
It is in reconciliation of these various ideas that
Art. 286 (1) and (2) wete drafted.

(133) Judged in this light the following is
the only reasonable construction of Art. 286
(I) (a) taken with the Explanation. This pro-
vision, while intended to prohibit taxation by
States on outside sales was also meant to
demarcate the boundary between inside sales

[Prs. 132.138] A1

and outside sales and to assimilate one pypy;.
cular category of outside sales into the ileg
of inside sales and to make it available (g,
taxation by the consuming State. The une,.
lying aim of this demarcation was o obyiy
the inequity of onc State levying a tax v,
ultimate incidence was on thc. residents of apg.
ther State but to provide instead an clastic

source of taxation which in its effect was tg be
against its own residents. '

The ficld of export trade is completg]y
marked off as not being available for the Ope-
ration of sales-tax by Art. 286 (1) (b). Thep
the ban on sales in the course of inter-Stape
trade and commerce is declared.  This bap,
which was for a totally different purpose can-
not be so construed as to nullify the positive
results intended and brought about by Ar,
286 (1) (a) read with the Explanat:on.‘ To such
a situation the principle of harmonious con-
struction would apply as enunciated by Lord
Herschell in — ‘John Carter Colquhoun v,

Henry Brooks’, 1889-14 AC 493 (Z41), at p.
506 in the following terms:

“It 1s beyond dispute that we arc entitled

and indeed bound when construing the terms
of any provisions found in a statute to consi-
der any other parts of the Act which throw
light upon the intention of the legislature and
which may serve to shew that the particular
provision ought not to be construed as it would
be if considered alone and apart from the rest
of the Act”.
If, as my learned brother, Venkatarama
Alyar J,, is inclined to think, a sale cannot be
said to have occurred in the course of inter-
State trade and commerce if the sale ‘follows'
the completion of the inter-State transporta-
tion of goods, as for instance, would be the
casc when a hawking pedlar brings goods
across a State boundary and vends it from
door to door in another State, then clearly
the fiction which brings about the notional in-
side sale would by itself be sufficient to take
such a sale out of the category “of the course
of inter-State trade and commerce”. Because,
nsuch a situation, while the transportation
of goods across State boundaries remains as
a fact, the sale itself js deemed to be inside
the consuming State, the very purpose of the
fiction being to shift the ‘situs’ of the sale for
the purpose of taxability.

Itis, T think, in this sense that in the|
carlier decision, the learned then Chief Justice,
laid down that by virtue of the Explanation
this particular catcgory of inter-State sale be-
game an intra-State sale, of course, not for all’
purposes, but for the limited purposes for|
which the Explanation was inseried, viz., th¢|
purpose of demarcating the taxable field fro™
the non-taxable field. Looked at either on th°

¥ . ]
ground of harmonious construction or on the

#
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| that the nntim‘ml inside sale brought
Srount v the Explanation ccased, by that very
abou 1o be part of the course of inter-State
on § commeree ‘for taxation purposes’, the
c oper construction of Art. 286(2) would
A it cannot override Art. 280(1)(a) taken
be “'{nc [ xplanation.
h]{-n'l"ﬂ indicated the broad lines on which
. on independent consideration of the
qetion of Arts. 286 (1) and (2), arrived
jcot o game construction as that adopted in
fat [‘j{‘n‘iit‘ﬂl Motors casc (B)', it is unnccessary
the ~ (o deal with all the various aspects rais-
< us in the course of the arguments, ex-
. (0 CXpress my general agreement with a
== d deal of the reasoning of my learned bro-
%“,‘:r Venkatarama Aidyar J., on this part of the
@t T s, however, necessary to refer to a
‘ffﬂ:.bm-_:uc.rs referred to in the contrary view.
- 134) The contrary opinion adopted by
med brothers is based almost entirely
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i h“\ s
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(

w lea

”: []l]c view that Art. 286 is inspircd by the

i’;qti:r\' of the Constitution to prevent the

;11;'5,:;1;'3' of mu‘lliplc taxation, which arose

4rom the operation of the pre-existing sales-

';31 jaws. It 115 said that this result was achiev-

ed by covering all loopholes from various

¢ ales Arts. 286(1)(a), 286(1)(b). 286(2) and 286

E';]"being said to be the four plugging points.

With respect. I can only think that this is the

ontcome of an overdrawn picture as to the

chaos said to have been created by the earlier
prc-Constitution sales-tax laws.

As already pointed out, the common fea-
qure of all the previous ten sales-tax Acts, was
10 bring about limited multiple taxation in res-
pect of outside sales at two points, viz., (1)
iransfer of ownership within the taxing State,
& (2) the actual presence of goods in the taxing
State at the point of time when the transfer of
ownership takes place in another State.

It must be mentioned that ‘none’ of the
sales-tax Acts took the ‘mere’ presence of
goods in the State as enabling it to levy the
12x. What was taken as enabling taxation
~was the existence of goods within the State at
the crucial point of time, viz., the point at

| Wwhich the ownership became transferred where-

. ever it may be. Once this is appreciated, it is
diicult to agree with the assumption that
fftdcr the pre-existing law, the taxation might

i E;ndm“hmhcd in the course of the transit of

b lh': under sale through a number of States,

| goods happened ‘to remain’ in the suc-

i JSI\I’G States for some time.

. gondqnbzo.nc except one of the States would the

cial ~p0im1n actu_a] existence at the single cru-

“Hence, 1 4 of time of transfer of ownership.

Vioyg Ic”i;ilﬂ' clear in my mind that the pre-

Volved ¢, ation would not have normally in-

aXation of the same sale with an out-

_. Sidc c]e
: Ment, at more than two points. (Whe-

Benaan Imymunity Co, v,
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ther even this would not get jimited by the fact

that a “dealer” is defined in all the then Acts

as “within the Province” would be a maler
for consideration).

Four of the then provincial units hgd, as
alrecady siated, an additional criterion for taxa-
tion. But, so far as Madras and Mysore wer
concerned that criterion which rclates to futur
goods cannot be cumulative with criterion
two. So far as U. P. and Bihar are concerned
which authorised the manufaciuring State a
such to levy the tax, it appears to me that if

mited to the

it is borne in mind that this is him
sale ‘by the very manufacturer’, this was also
not likely to operate as a cumulative pomnt.

1

Even otherwise these additiondi criicria
might. if at all. have given rise to taxation at
a third point, when the sale transaction had to
be put through via these particular Siates. But
even so there is no justification for the im-

resulting there-

There is no

pression of chaotic conditions

from which has been assumed.
evidence before us that prior to the Constitu-
tion there was ‘in fact’ multiple taxation of
seales in operation, at any rate at more than
the two points as explained by me above.

Hence in the light of the detailed scrutiny
of the provisions in the various sales-tax Acts
which were in force prior to the Constitution.
I cannot help feeling that the mischief of
multiple taxation which might if at all have
existed in a limited measure as pointed out
above, has been over-stated. No doubt, the
future prevention of such multiple taxation by
invoking the nexus theory recognised by the
Privy Council in AIR 1948 PC 118 (Y), may
well be one of the ‘results’ of Art. 236.

But I am unable to think that the main
purpose underlying each and every one of the
provisions of Art. 286 was to prevent the
continuance of pre-existing chaotic conditions
of multiple taxation by virtue of the nexus
theory. I cannot help feeling that a wholly
wrong impression of the pre-existing state of
Jaw in this respect has been created by over-
looking that the existence of goods in a parti-
cular State has been taken as a taxing point
‘only if’ that existence was at the crucial
moment of transfer of ownership. (A state-
ment showing the definition of “sale” under
cach of the sales-tax Acts in operation just
prior to the Constitution is appended — as
Appendix T — for reference.)

(135) On the construction of Art. 286,
reference has also been made in the dissent-
ing view to sub-Art. 3 of Art. 286 which runs
as follows :

“No law made by the Leaislature of a
State imposing, or authorising the imnosition
of. a tax on the sale or surchase of any such
goods as have been declared by Parliament by
law to be essential for the life of the commu-

a
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ity shall have cffect unless it has been reserv-
ed for the consideration of the President and
has received his assent.”

Witlg great respect, I am unable to sce its
bearing on the question at issue. It is a totally
dificrent kind of resiriction from what sub-
Arts. (1) and (2) bring about. Whilc sub-
Arts. (1) and (2) impose certain bans on taxa-
tion what sub-Art. (3) docs is ‘not’ (o imposc
a ban at all but to jmposc a fetter in respect
of taxation on sales of esscntial goods declar-
ed as such by the Parliament by requiring that
before such a taxation-law can have any ecffect,
it should be reserved for the consideration of
the President and receive his assent. In this
respect Tt is in line with what would happen
if any other State legislation passed by that
Legislature is presented to the Governor for
his assent ‘and’ he reserves the same for the
consideration of the President.

The only difference is that while in the
latter the reservation for the President is
opticnal, in the case of such essential goods
the reservation is compulsory. Subject to this,
even essential goods continue to be, in theory_
and by Constitution, taxable (by the States
themselves) in respect of sales thereof. I am,
therciore, unble to sec the bearing of this pro-
vision on the construciion of the other two
provisions which bring about a total or contin-
gent ban of taxation in respect of the sales
to which they have reference.

(136) There is one other matter which
has been stressed or implied in the dissenting
view and it is this. The assumption is that
even a single point tax on a saie arising in
the course of inter-State trade would be a
burden on the freecdom of inter-Staie trade
and commerce guaranteed under the Consti-
tution by Art. 301 which runs as follows :

“Subject to the other provisions of this
Part, trade, commerce and intercourse through-
out the territory of India shall be free.”
Now it is not disputed that a tax on a purely
internal sale which occurs as a result of the
transportation of goods from a manufacturing
centre within the State to a purchasing market
within the same State is clearly permissible
and not hit by anything in the Constitution.
If a sale in that kind of trade can bear the
tax and is not a burden on the freedom of
trade, it is diflicult to see why a single point
tax on the same kind of sale where a State

boundary intervenes between the manufactur-
ing centre and the consuming centre need be
treated as a burden, especially where that tax
1s ultimately to come out of the residents of
the very State by which such sale is taxable.

Freedom of trade and commerce applies
as much wjthin a Stgte as outside it. It appears
to me again, with great respect, that there is

no warrant for treating such a tax as in any

b
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way contrary either to the letter or the spirit
of the frcedom of trade, commerce and inter-
course provided under Art. 301,

(137) For all the above reasons, I am,
quite clear in my mind that the view takep!
in the prior decision, viz., that the consuming|
Statc has the present power to tax a fictional,
inside sale which falls within the scope of the!
Explanation and that the said power is nop
affecied by Art. 286(2) and that Art. 286(2)
cannot be construed as overiiding Art. 286/
(1¥a) rcad with the Explanation, is corrcct‘
and that there is no reason to depart from that
decision.

(138) The real difficulty, if any, that arises
from this view is as regards what has been
called the extra-territorial operation of the tax
which such a view may involve. In the con-
clusion reached by my learned brothers who
are prepared to uphold the dissentiing view
taken in the prior decision that question does
not arisc for consideration and has been left
untouched.

I do not, therefore, feel called upon to go
into it or to commit myself to any particular
view on this somewhat difficult question. |
am doubtiul whether, as between the compo-
nent States of a Union of the kind, which
India is under the Constitution, there can be
any question of extra-territoriality in the sense
of the doctrine that one nation does not act
in aid of the revenue laws of another (and
foreign) nation.

It is true that a defined geographical part
of India constitutes the territory of each unit
called the State and that the governance of
that unit is committed to that State. But it
appears to me that on that account, the terri-
tory of onc State is not a foreign territory in
respect of another State, when freedom of
movement and a number of other common
fundamental rights are guaranteed.

On the other hand, 1 think it permissible
to suggest that where the various States owe
their existence to the same Constitution and
are subject to its common operation, any tax-
ing power vested in an individual State must
carry with it the incidental implication of en-
foreability, if nced be, in any other State with-
In the Union when the very nature of that tax.
as contemplated by the Constitution involves
1t.

In this context Art. 261(1) which enjoins
that full faith and credit shall be given
throughout the territory of India to public acts,
records and judicial proceedings of the Union
and of every State, may well be relied upon
to justify such a view. I am aware that this
has been generally taken as applicable to judi-
cial and legislative proceedings.

But the language of the Article is capable
of wider application. I do not, however, Wish
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to go into the matter further because cven if
in the course of the administration of snlcs-.
tax, of the kind permissible, in the view of
Art. 286 which the prior decision has accept-
ed, there emerges the clement of extra-terri-
torial operation of such a tax, that by itself
can be no reason for negativing the construc-
tion of Arts. 286(i) and (2) above indicated.
In this context it is necessary to bear in mind
the following clear dictum of the Privy Coun-

cil in — ‘British Columbia Elcctric Railway
Co.. Ltd. v. The King’, 1946 AC 527 at p. 542
B(Z42)-

“A legislature which passes a law having
extra-territorial operation may find that what
it has cnqcted cannot be directly enforced, but
the Act is not invalid on that account, and
the courts of its country must enforce the law
with the machinery available to them.”

The question, therefore, of extra-territoriality
is not germanec for construction of Art. 286.

(139) At the present stage we arc not con-
cerned with the enforcement of the levy of the
assessed tax but with the assessment of the
tax. All that we are concerned with is the
validity of the steps so far taken by the assess-
" ment authoritics and particularly of the notice
dated 29-5-1952, which intimates that on non-
' compliance before 14-6-1952, proceedings for
- assessment on the basis of
- will be made.
I That step, to my mind, is perfectly valid
In — ‘Whit-

. as appears from the following. :
v. Commissioners of Inland Revenuc,

b ne

- 1556 AC 37 (243), the House of Lords by
" 2 majority held that where 2 tax was leviable
' on a non- resident, 2 requisition served upon
" him by post to file a return and to produce
“accounts was valid so as to entitle the taxing
authority to make an assessment on the basis
“of best judgment on non-compliance with the

~requisition. The following passage from !_ord
is instructive :

. Wrenbury’s speech at page 56 is ir

i “There is a second question in the case
whether the appellant has been
- duly brought within the machinery for assess-
} ment provided by (he Act. This turns upon
§S.7. There was sent t0 the appellant by post
" addressed to him in the United States a notice
~ under S. 7, sub-s. 2, requiring him 10 make

- a return.
_ It is contended ll]
~ post him such a notice S

. case, it is contended, IS similar to h
service of a writ out of the jurisdiction. 1 do

} not agree. Tt is similar rather to the service

- Of anotice of dishonour of a bill or of a notice

| to-quit or of a notice requiring payment of

‘3 Qlls upon shares as a preliminary to forfeiture
- In default of payment.

~Itis not a step in ju

A step which will create in

“best judgment”

~ — namely,

at there was no right 10
o addressed. The
to the case of

dicial proceeding but
ter partes a state
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of things in which judicial proceedings can
subsequently be taken in default of C(Jl{l-'
pliance.”

(140) It may be that some or all of the
provisions in the Bihar Act which contem-
platc enforcement out of State or create
pcnu'lticf; for non-compliance out of Statc may
require closer cxamination when the validity
thercof is dircctly challenged. It may also be
ll_l:lt the harassment con;cqucnt on such out-
side operation may require (o be remedied
cither by agreed co-ordination between the
States or by appropriate legislation, if need be.
These, however, arc not relevant considera-
tions for us on the question we have now 1o
deal with. .
(141 T am accordingly clear in my opin-
ion that this appeal should be dismissed withe

costs.

APPENDIX—I.

STATEMENT SHOWING THE
DEFINITION OF “SALE” UNDER EACH
OF THE SALES-TAX ACTS IN OPERA-
TION JUST PRIOR TO THE COMMENCE-

MENT OF THE CONSTITUTION.
(Vide Page 721, Para 134)

MADRAS SALES-TAX ACT, 1939.

“Sale” (with all its grammatical variations
and cognate cxpressions) means cvery transfer
of the property in goods by one person to
another in the course of trade or business for
cash or for deferred paymcnt Or other valu-
able consideration, (and includes also a trans-
fer of property in goods involved in the exe-
cution of a works contract, but does not in-
clude a mortgage, hypothecation, charge or
pledge;)

(Explanation 1: A transfer of goods on

the hire-purchase or other instalment system
of payment shall, notwithstanding the fact that
the seller retains the title in the goods as secu-
rity for payment of the price, be decmed to

be a sale.)
Explanation 2: Notwithstanding anything
to the contrary in thc Indian Sale of Goods
Act, 1930, the sale or purchase of any goods
shall be deemed, for the purposes of this Act,
to have taken place in this Province, wherever
the contract of sale or purchase “might have
been made—
(a) if the goods were actually in this
Province at the time when the contract of sale
or purchase in respect thereof was made, or
(b) in case the contract was for the sale
or purchase of future goods by description,
then, if the goods are actually produced in
this Province at any time affer the contract of
sale or purchase in respect thereof was made.

o aEaeea]
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BENGAL FINANCE (SALES-TAX)
ACT, 1941.
. USale™ means any transfer of property in
goods for cash or deferred payment or other
valulble consideration............ .

w
Explnna?inn 2+ Notwithstanding anything
(0 the contrary in the Indian Sale of Goods
Act. 1930, the sale of any goods which are
actually in West Befigal at the time when the
contract of sale (as detined in that Act) in res-
pect thercol is made, shall, wherever the said
contract of sale is made, be deemed for the
purposes of this Act to have taken place in
West Bengal.

BOMBAY SALES-TAX ACT, 1946.

“Sale™ means any transfer of property in
goods for cash or deferred payment or other
valuable consideration......... .

b 3

Explanation 2 : Notwithstanding anything
to the contrary in the Indian Sale of Goods
Act. 1930, the sale of any goods which are
actualiv in the Province of Bombay at the
time when the contract for sale (as defined in
that Act) is made in respect thereof, shall,
wherever the said contract of sale is made, be
deemed for the purposes of this Act to have
taken place in the Province of Bombay.

ASSAM SALES-TAX ACT, 1947.

“Sale” means any transfer of property in
goods by any person for cash or deferred pay-
ment or other valuable consideration...... :

= b

Explanation : Notwithstanding anything
to the contrary in the Indian Sale of Goods
Act, 1930, the sale of any goods which are
actually in the Province at the time when the
contract of sale (as defined in that Act) in
respect thereof is made, shall, irrespective of
the place where the said contract is made. be
deemed for the purposes of this Act to have
taken place in the Province.

BIHAR SALES-TAX ACT, 1947.

“Sale” means * * any transfer of pro-
perty in goods for cash or deferred payment or
other valuable consideration...... ’

L Eg

Provided further that notwithstanding any-
thing to the contrary in the Indian Sale of
Goods Act, 1930, the sale of any goods—

(i) which are actually in Bihar at the time
when, in respect thereof, the contract of sale as
dcfined in S. 4 of that Act is made, or
(i) which arg produced or manufactured

- Bihar by the producer or manufacturer
ercof,

5

shall. wherever the delivery of contract of
is made, be deemed for the purposes of Sal'
Act to have taken place in Bihar, this
Provided further that the sale of 200ds ;
respect of a forward contract, ‘.vhclhcr. }f& iy
under such contract are actually du““crilﬂndg
not, shall be deemed to have taken I'Jl(i‘:“ fL(l o
date orginally agreed upon for (Iclivur"\: g
CENTRAL PROVINCES AND BERA}
SALES-TAX ACT, 1947, R
“Snlc" ......... means any transfer of
perty in goods for cash or deferred p;.-.-m(_..lpm'
other valuable consideration............. it or
e 2

Explanation 2: Notwithstanding g5,
thing to the contrary in the Iﬂdifl"ﬁ_fﬂ;_ﬂ-“;%
Goods Act, 1930, the sale of any goods F"H
arc actually in the Central Provinces aﬂh
Berar at the time when the contract of sale ,
defined in that Act in respect thereof is mad:
shall wherever the said contract of sale i
made, be deemed for the purpose of this Ag
to have taken place in the Central Provincgg

and Berar,

ORISSA SALES-TAX ACT, 1947,

“Sale” 1MEANS, susismvasersvnesss any transfer
of property in goods for cash or deferred pay-
ment or other valuable consideration.......... i

*x e
Provided further that notwithstanding
anything to the contrary in the Indian Sale of
Goods Act, 1930, the sale of any goods which
are actually in Orissa at the time when. in res-
pect thereof, the contract of sale as defined in
S. 4 of that Act is made, shall, wherever the
said contract of sale is made, be deemed for
the purpose of this Act to have taken place in
Orissa.

MYSORE SALES-TAX ACT, 1948.

“Sale™ MPANE cunmauisimsves o every
transfer of the property in goods by one per-
son to another in the course of trade or busl-
ness for cash or deferred payment or other
valuable consideration ..............

3 % :

Explanation 2: Notwithstanding aﬂ}"‘h‘_fqg
to the contrary in the Sale of Goods ct. }g-b‘;
the sale or purchase of any goods Sha}l1 \:
deemed, for the purposes of this Act, to tfgcf;'
taken place in Mysore, whecrlcver the contr:
of sale might have been made: . ,

(2) if the soods were actually 1n Mv‘sﬂf
at the time when the contract of sale or P

r
i reof was made, O "
chase in respect the - ‘was for the «ale

(b) in case the contrﬂg s by dcscriutiolp. -
tually produced .

or purchase of future go
then, if the goods are ac
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Mysore at any time after the contract of sale
or purchase it respect thereof was made.

EAST PUNJAB GENERAL SALES-TAX,
ACT, 1948,

“Gale™ means any transfer of property in

oods for cash or deferred payment or other

valuablc cONSIACTALION. . iiveiininresnannns
* *

Explanation 2: Notwithstanding anything
fo the coniraty i the Indian Sale of Goods
Act, 1930, the sale of any goods which are
actvaliy in East Punjab at the time when the
contract of sale (as defined in that Act) in res-
ot thereof is made, shall, wherever the said
contract of sale is made, be deemed for the
arposes of this Act to have taken place in

£ast Punjab.

UNITED PROVINCES SALES-TAX
ACT, 1948.

“Sale” means any
transfer of property in goods for cash or
deferred payment or other valuable considera-

........................

* i
. Explanation IL. Notwithstanding any-
thing in the India Sale of Goods Act, 1930,
or any other law for the time being in force,
the sale of any goods—

(i) which are actually in the United Pro-
vinces at the time when in respect thereof, the
contract of sale as defined in S. 4 of that Act
| is made, or

(ii) which are produced or manufactured
in the United Provinces by the producer or
manufaciurer thereof, shall wherever the
delivery or contract of sale is made, be deemed
for the purposes of this Act to have taken
place in the United Provinces.

Explanation III. Where goods under a
forward contract are not actually delivered,
| the sale in respect of such contract shall be

deemed to have been completed on the date
* Originally apreed upon for delivery.

2&8: The omitted portions in the definitions
fca than those in the Madras Act are 10 the

lh’:"” efiect as those shown within brackets mn
¢ Madras definition.

 VENKATARAMA AYYAR J.:
1éred(l42) The appellant is a Company regis-
.}:iﬂg Olmder_ the [.ndmn Companics Act carry-
of n bUS]ncss in the manufacture and sale
s l'egriz; bmle.‘;ical. products and medicines.
“ Siret C?]M office is at No. 153, Dharamtalla
- are Siiuat Suttg. and its Jaboratory and factory
%f’.tﬂc'ngal s ER at Baranagar, 24 Paraganas, West
ok espondent 1 is the State of Bihar,
=29 8. C.1910, 92 & 934
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and respondents 2 and 3 are respectively the
Secrctary and the Assistant Sccretary of Com-"
mercial Taxcs. On 18-12-1951, respondent 2
issued a notice under S. 13 (5) of the Bjhar
Sales Tax Act, 1947 (Act 19 of 1947) (herein-
after referred to as the Act) calling upon the
appellant to register itsclf as a dealer under
the Act and to submit a return for assessment
of sales tax. To this the appellant sent a reply
on 8-1-1952 disputing i{s liability on various
grounds, and after further correspondence be-
tween the parties which it is needless to set
out, respondent 3 sent a noticc on 29-5-1952
that if the appellant failed to comply with
the notice dated 18-12-1951 by 14-6-1952,
steps would be taken to assess tax on «the basis
of best judgment.

The appellant replied by filing the appli-
cation out of which the present appeal arises,
under Art. 226 of the Constitution for a writ
of prohibition resiraining the respondents from
proceeding with the assessment. It was alleg-
ed in the petition that as the appellant had no
place of business within the State of Bihar, the
provisions of the Act under which it was
sought to be taxed were ‘ultra vires’ as extra-
territorial in operation, and that further those
provisions were repugnant to Art. 286 (2) of
the Constitution and were thercfore void. The
State of Bihar, which will hereafter be referr-
ed to as the respondent, resisted the appli-
cation on the ground firstly, that it was not
maintainable for the reason that the appellant
had, under the provisions of the Act, a right
of appeal against the assessment to the appro-
priate authorities, and secondly, that as the
sales proposed to be taxed must be deemed
to have taken place by reason of the Expla-
nation to Art. 286 (1)(a) within Bihar, the pro-
visions of the Act imposing tax on a non-resi-
dent seller were neither ‘ultra vires’ nor un-
constitutional.

The learned Judges of the High Court
upheld both these contentions and dismissed
the application, and this appeal has been pre-
ferred against their judgment on a certificate
eranted under Art. 132(1) of the Constitution.
In view of the importance of the issues involved,
Jeave of the Court was sought by and eranted
to ten States, one commercial firm and one in-
dividual dealer. Nine out the ten States,
namely Orissa, Pepsu, Punjab, Madhya Pra-
desh. Madras, Mysore, Rajasthan, Travan-
core-Cochin and ~ Uttar Pradesh, have inter-
vened and supported the respondents.  One
Grate, West Bengal, ropresented by the lcarn-
ed Attorney-General supported the appeilant,
and so did the Tata Iron and Steel Co., Ltd.,
and one M. K. Kuriakose.

(143) On the arguments addressed before
us, the following points arise for determina-

tion:
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1. Whether the application for a writ of
prohibition is maintainable? »
P 2. Whether the Eaplanation to Art. .?‘H‘
(1) (&) confers authority on the State _It‘;fl’»‘j“
tures 1o impose tax on sales falling within 118
purvicw? ;

2. Whether the sales covered by the Ex-
planation to Art. 286 (D (a) are anjw;ﬁ‘ to the
prohibition contained in Art, 286 (2) S

4 Whether the Bihar Sales Tax Act, l"-l.f
i< invalid on the ground that it is (‘X'll'ﬂ:lcrn‘
torial in its operation, and ‘ultra vircs' the
power of the Mate Legislature?

S, Whether the assessment proposed o
be made on the appellant 1s not authorised by
the Explanation to Art. 286 (1) (a)?

t144) 1. On the question of the maintain-
ability of the application for a writ of prohi-
bition, it was observed by the lcarned Judges
that under S. 13 (5) of the impugned Act, the
Commissioner was competent to decide whe-
her the appellant was a person liable to pay
tax under the Act, that even if he came to
an crroncous conclusion on the merits, that
did not affect his jurisdiction over the subject-
matier, that the Act itself provided in Ss. 24
and 25 a complete and effective machinery
by way of appeal and revision for correction
of such errors, and that accordingly a writ of
prohibition was not the proper remedy. If the
leammed Judges intended to lay down that a
writ of prohibition should not issue because
ancther remedy was open under the Act, that
cannot be supported. '

The existence of another remedy is a very
material circumstance to be taken into ac-
count when the Court is called upon to issue
a writ of ‘certiorari’, but wholly different con-
siderations arise when the writ asked for is pro-
hibition. Writ of prohibition is issued when-
ever a subordinate Court or Tribunal usurps

Jjurisdiction which does not belong to it, and
{when that has been shown, the issue of the
\writ, though not of course, is of right and not
|discretionary. The point to be determined,
therefore, is whether in taking proceedings
under S. 13 (5) of the Act, respondents 2 and
3 acted without jurisdiction or in excess of it.
 The contention of the appellant is that the
Bihar Legislature had no competence to tax
the sales in question, because they were effect-
ed in Bengal,*and the appellant was not carry-
mg on husix}ess within the State of Bihar. If
this contention is well-founded, then S. 13(5) of
the Act would be void & inoperative in its ap-
plication as against the appellant, and the pro-
ceedings taken thereunder would in  conse-
quence be without jurisdiction. We are not
here concerned with a statute whose ‘vires’ is
1ot n question, and which confers jurisdiction
on any authority t6 take proceedings if cer-
tain facts exist and the enquiry directed by

y Co. v. BTATE or

The determl
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y is as to whether those facts a..
'n;lti(jn i” SUCh ad casg i% ln cex[’,{.
to the cffective CXCreise bydtl{c i”“hority U?l_al
llmlr*a]')uh.‘.d j“”“(“c“”n an . i, as g Tesy 8
it Caquiry. it came 10 an_ erroneg !t
Tusion, there is N0 €rror of jurisdicgo. con.
‘.1 might well be contended in that ¢, 7 4 [
the remedy of the party EsL ?d Gl SOr
to the machinery provided in the siaq, on
by way of appeal or revision, and that g v, oM
Y Wy o B
'}Il;t]hihi“““ \\'”ul{i h.; ””'.‘,(.'],l.l,'i'.. l!
: pBut here, the contention of the ,
is that the statute itself is void in g4 t
it authorises the imposition of a tax o g, 8
who arc not residents within the Siar.

the authorit

sarry on business there, and that, i,
:é:tu;nci':). the pmcccdmgf‘. tét_kfff under §,
of the Act should 'hc' restraincd on the o Ound
of want of jurisdiction. It 15 N0 answer
this contention that the appellant SNould saql
redress through the channels provided i o |
Act therefor. Indeed, the coniention tha 4
Act is ‘ultra vires’ is not one which the Triky|
nals constituted under the Act, whether .
ginal, appeliate, or revisional, could entery; |
their duty being merely to admm;:_;ter the Al

(145) It was argued by Mr. N. C. Chaer.
jee that if the tax was illegal, as contendeq 5y
the appellant, then the proceedings taken i
imposing the same would amount to uncops;
tutional interference with the fundament
right of the appeilant to carry on busines
guranteced under Art. 19 (1) (2). and that th»
courts were bound to interfere under Art. 225,
He relied on the decisions of this Court in
‘AIR 1952 SC 115 (A); ‘AIR 1933 SC 2
(B) and ‘AIR 1954 SC 403 (C).

That is undoubtedly the position in law,
but as the appellant is a Company registered
under the Indian Companies Act and the ques-
tion whether a juristic person is a citizen for
the purpose of Art. 19 (1) (g) is still an open
one, I would prefer not to rest my decision
on this ground. Tt is sufficient for the i
pose of this appeal to hold that a writ of P
hibition should issue, if the appellant esi
blishes that the proceedings taken azitst *
under S. 13 (5) of the Act are witou 7
diction. The contentions urged in supP™
that position must now be examined.

(146) 2. Tt is firstly argued that o the
planation to Art. 286 (1) (2) on Wh! con:
validity e i ot depend®

alidity of the impugned Act depii . ¢
fers no authority on the State Le%‘f'k.'q pur-
impose a tax on sales falling within ' fo.
view.  To appreciate the contentions =yt
ed on either side, it must be mentl‘fﬁw the
the Act as passed in 1947 Contemp:lthiﬂ i
imposition of a tax on residents “51 rﬂ‘e:f
State. They might be natural Fersoflll ’busiﬂe;;
might be juristic persons carrying v ight ™
within the State.  The business ;

thel

the E€
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oy it I PEESOAL or through agents. But
calfey sons who c:_lrr:cd on the business of
if the P;ud selling did not reside within the
puyins carry on business there, then the Act
SRS ';( ;nutlik‘fif"c the imposition of tax on
That was the etlect of the definition of
thett .5 meaning “any person who carrics

RN, [ : . . . » =
d“ll'ui‘ pusiness of sclling or buying goods in
1 -
har - S "

Bif Then came the Constitution, and the Ex-

L to Art. 286 (1) (a) enacted that sales

QS':,‘;}xion. notwithstanding that title to them
Ssed in another State.  The construction
et - the respondent puts on the Explanation
- that 1t confers on the States ‘prop_rin vigore’,
;p,ﬁ-cr to 1ax sales when the conditions men-
foned theremn arc‘sallstlcd. Agr_ccabl_v to this
viow, e Bihar Finance Act, 1950 (Act 17 of
1950) substituted for the words “who carries
on husiness of selling or buying goods Bihar”
(he words “who sells or supplies any goods”.
The point to be noted is that the words “in
Bihar” which occurred in the previous defini-
fon were omited. In 1951 by the Adaptation
of Laws Order, a mnew section, S. 33, was
4. and that is as follows:
«33. (1) Notwithstanding anything con-
winad in this Act,—
(a) a tax on the sale or purchase of goods
shall mot be imposed under this Act—
(i) where such sale or purchase takes
' place outside the State of Bihar; or
(i) where such sale or purchase takes
place in the course of import of the goods 1nto,
~or export of the goods out of, the territory of
 India;
| (b) a tax on the sale or purchase of any
goods shall not, after the 3lst day of March
1931, be imposed where such sale or purchase
takes place in the course of inter-Staic trade
or commerce except in so far as Parliament
may by law otherwise provide.
A ﬂ‘QJ The Explanation to Cl. (1) of Art. 286
tzﬁ{;f Constitution shall apply for the interpre-
- of sub-clL. (i) of Cl. (a) of sub-s. (n”.
lppnﬁgmenlron of the respondent 13 that the
. has become liable to be taxed under
Ar, 28950("13!0115._ The appellant replies that
U Mmeraly t])’(a) is restrictive in 1ts sCOpC, that
State mig| akes away a power to lax whgch the
: POsiﬁ:,t IOIhcrwme possess, but that 1t does
lag g Vely confer on a State 2 power to
g b It did not previously exist, and that
.'-q'VestB € construction, it would operate t0
Yot ; ®gal of its power to tax but not t0
i mn ]'rl Blhar, T L . -
fy s is o decide which of these two
| eXaming v, ‘t ¢ correct one, it is neccssary
Lo Of Arg 38 the law was prior to the enact-
Gt the g 6 (1) (a) and the Explanation,

Janatiol have tak .
Fh-xli pe deemed to have taken place in that
iy which the goods are delivered for con-

adde

1 de
' fect was which was disclosed in
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the working of that law, and how it was pro-
posed to remedy it

(147) Under the Government of India
Act. 1933, the power to enact a law imposing
tax on sale ol goods was conferred on the Pro-
\‘!m‘ml Legislature by Entry 48 in List 1L
Under Ss. 99 (1) and 100 (3) that law must be
for the Province, and as interpreted in *AIR
1948 PC 118 (Y)', that mecant that there should
be suflicient territorial connection between the
person proposed to be “laxed and the State
secking to tax with reference to the subject-
matter of the taxation. Dealing with this as-
pect of the matter, Patanjali Sastri C. J., ob-
served in *AIR 1953 SC 252 (B)'. as follows:

“The expression ‘for such State,or any
part thereol’ cannot, in our view, be taken to
import into Entry 54 the restriction that the
sale or purchase referred to must take place
within the territory of that State. All that it
means is that the laws which a State is cm-
powered to make must be for the purposes
Of that State ...covveavunnreenmnaeences

In the case of sales-tax it is not neces-
sary that the sale or purchase should take place
within the territorial limits of the State in the
sense that all the ingredients of a sale like the
agreement to sell, the passing of title, delivery
of the goods, etc., should have a territorial con-
nection with the State. Broadly speaking,
Jocal activities of buying and selling carricd on
in the State in relation to local goods would be
2 sufficient basis to sustain the taxing power of
the State, provided-of course, such activities
ultimately resulted in a concluded sale or pur-
chase to be taxed”.
This statement of the law was again adopted
by this Court in ‘AIR 1953 SC 274 (Z27 &
7Z28Y. Vide the observaiions of Mukherjea
J., (as he then was) at p. 276. In this view,
a law of the State imposing a tax on sales
must, to be valid, fulfil two conditions. Firstly,
there must be a completed sale involving the
transfer of title in the goods to the purchaser. It
is only then that the power to tax arises. That
was held by this Court in “AIR 1954 SC 459
(Z18). Secondly, there must be sufficient
territorial nexus between the transaction and
the Statc which seeks to tax it. This condition
undoubtedly introduced an element of uncer-
tainty and vagueness in the law with the result
that the power to fax which was linked up
with it, had indefiniteness which could lend 1t-
self to abuse. How expansive was the arca
open to the State Legislature to impose a tax
on the basis of the nexus theory is forcibly
brought out by Bose J., in the following ob-
servations in ‘AIR 1953 SC 252 (B), at p.

2064:

«The difficulty is apparent when one
beoins to split a sale into its component parts
and analyse them. When this 13 done, a sale
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i1s found 10 consist of a number of il!j‘.I‘L‘(llCIll.‘i
swhich can be said to be essential in the sense
that if any one of them is missing there 18 no
sale.  The following ate some of them: _(.”
the existence of gwoods which form the :.uh;u(l-
matier of the :\:1LI'\'. (2) the bargain or u‘ll[lm,‘l
which. when exccuted. will result in the p:-!_-.‘\.‘.
ing of the property i the :-‘\'l‘uh [Iul"ul lll‘;_kb';
(3) the payvment, or 1\1‘0':111\:.‘ U[‘11:‘1'\111{1111 .‘ttl 1i|
price, (4) the passing of the title. i‘:}: i;v
take place in one State, there 1s no dil icu i
The situs of the sale is the place in which a

the ingredients are brought into being.  But
when one or more ingredients take place in
difficrent States, what criterion 18 one to em-

ploy 7 It is impossible to say that any of these
ingredients is more cssential than any other
bocause the result is alw ays thc same the
moment you take one away. There is then no

cala
ol o

Many were the problems which this state of
the law created both for the State and for the
consumers. Whether the fact on which a State
Iaw seeks to tax is sullicient nexus must, cx-
cept in some obvious cases, be open to debate,
and until a Court pronounces on it, there must
be a cloud of uncertainty hanging over the
validity of the enactment. More than that,
when the several clements which go to make up
a sale are distributed over different States it
might happen that the same transaction might
be subjected to tax by more States than one
and the burden thereof must ultimately fall
on the consumers. It was.this, the possibility
of multiple taxation that was the most serious
defect in the law as it stood prior to the Con-
stituticn, and it was to remedy this that a new
provision, Art. 286 (1)a) with its Explanation
was cnacted. It is as follows:

“286. (1) No law of a State shall impose,

or authorise the imposition of, a tax on the sale

or purchase of goods where such sale or pur-
chase takes place—

(a) outside the State.

Explanation.— For the purposes of sub-
cl. (a), a sale or purchase shall be deemed to
have taken place in the State in which the
goods have actually been delivered as a direct
result of such sale or purchase for the pur-
pose of consumption in that State, notwith-
standing the fact that under the general law re-
lating to sa’e of goods the property in the
goods has by reason of such sale or purchase
passed in another State”,

It will be convenient hereafter to refer to the
State in which title to the goods passes as the
selling State, and the State in which goods are

clivered for consumption as the delivery
State.

(148) Now, we ma
Provision is de

ple taxation,

: y cxamine how this
signed to put an end to multi-
The scheme of the enactment

is to fix, what h:ul_ not been dopo UM'I‘)‘
Government of India Act, 1935, the « o |
the sale, and for that purpose, | Sl
into two categorics, :.?_ll-.:_in:,i:l._; the Grosify
siale outside the State. On whyt ol o 8
‘situs’ was fixed will pre ently be
But when once that 1s done, the
solved. Il a sale is inside a State,
of that State to tax it under Entr, :
unaflected. But if the sale is ot

¥ s I
il ltipn - ¢
-

Art. 236 (1) (a) prohibits that S

ing it. This process must have the eff,

climinating multiple taxation, because . M
must be cither inside or outside g State 18
if 1t 1s inside one State it must b 3 40

¢ Otside ¢

other States.

In this respect, Art. 286 (1) (a) effantas
fundamental alteration in thc law un:j-.-r“[sz.a
43 in List II and S. 100 (3), Governman, 4
India Act, 1935, as construed by (he o
Whereas under these provisions 3 State go:
tax irrespective of where a sale took place o
vided there was sufficient territorig] p:ail.'.'
under Art. 286 (1) (a) that power can be cpe
cised only when it takes place inside the Staz.
mere nexi being insufficient to support Sh-;;f;
power. The theory of nexus as g sourc;lrf
jurisdiction to tax was thus abandoned, 3
the power to tax was annexed to the ‘situg’
the sale to be exercised by the State wherei
it is fixed and as a given sale can take Dlace
only in one State and in no other, it mug
follow that the power of taxing that sale js
capable of exercise only by one State and no
others.

(149) The foundation on which this scheme
rests is the location of a sale in a particular
State. But how is this to be done? Whenal
the essential elements of a sale take place with-
In one State, the question presents no dificuly.
.But what, if they are distributed over severd
States? It is to deal with this situation that
the Explanation has been enacted. Its pur-
pose is to fix the ‘situs’ of a sale when it i
of an inter-State character, and it does that &
providing that it shall be deemed to have it
place in that State in which the goods are &l
vered for consumption. What the significe®®
of the words “for consumption” is, Wll¢
considered in due course,

1z
But that apart, it is delivery of ic.gm;
that has been adopted by the Constituli’f
the determining factor in fixing the 'smobe
the sale, not the agreement to sell nq;nr‘c'
passing of title to the goods, nor othel Fee
dients of sale, and there is good reason fo,r by
Where an agreement to sell is conclice het
correspondence as generally it must era"’fr'
the transaction is of an inter-State M Jheré
diflicult questions might crop up 3-5,“:-156' e
the agreement was concluded. Lllstc‘. e
conception as to passing of property
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A Jargely juristic & not seldom obscured
ig-'lml-'ﬁ subtietics & refinements, & it 18 cone
S+ hat there might be conflict among

ceivable ri e ;
1 which of them the title has

the State as to W
P'Ntltn}i delivery is a matter of fact, about
which there _oughi to be no dispute, :\m:! it is
aﬂ,;pi»:c::th\\'nh the purpose of Art. 2806 (1) (a)

Explanation should have chosen deli-
very as the dc:-.:nmnin;t clement in the tran-
egetion of sale. Now, the question to be decid-
;d js whether n the light of the above discus-
Bision. (¢ contention of the appellant that the
L Explanalion operates only to deprive the scll-
L Suate of its power to tax the sale, and that

~ no authority on the delivery Statc to

.t conic
/jmposc @ 1ax can be accepted.
An obvious objection to this view might

g1 onoe be stated. I the Explanation has no
ap lication to any but the sclling State, 1t must
 follow thatall the other States including the
delivery State will have power 1o impose a tax
- gnder Entry 54 uncontrolled by the Explana-
' $ion, and that will bring into play the nexus
" heory with its attendant evil of multiple taxa-
“gion. On this contention, therefore, Art. 286
~{)(2) must be held to have failed to achieve
| what it set about to do. A construction which

{ deads 2o such a conclusion cannot be accepted
Camless there are cogent reasons therefor. What
{ ‘@ those reasons?
i “Itis urged that Art. 286 (1) (a) does not,
- an ferms. purport to confer -a power on the
¥ Siate 1o impose a tax on sale, that, on the other
S0 1P :
| hand, it assumes the pre-existence of such a
er in the State, and then proceeds to res-
it. that the substantive provisions which
confer power to tax are Entry 54 in List II
‘Art. 246 (3), that when a State has no
er 10 t2x under these provisions, then Art.
{1) (2) could have no application as there
18 be no question of restricting what does
- €xist, end that it could not, therefore, ope-
4D confer on it such a power.
support of this position, reliance is
%"OHS.U}:: form qf Art. 286(1)a) that no
pa State shall impose a tax on outside
‘:m‘]l')rc-,Cf’!f)[]('_}!l, it 1S argued’ 15 n]crely
£ and destructive and not positive and
(s 1 1s content.
?Jcﬁﬁut this contention does not give
oty 3 . S . P
oL un:ii [‘{‘;r"l’hl})l;J_itpldnall?in which is in
oY= A Osilive, an it also f- ils
ade s 2 5 alls
: é"érl:;lj:l) nto consideration the pur-
@~ ang l;}n}c{n. The object of Art. 286
Void Aere s no dispute ab W ia
9 multipie 1 A out it—is
“aa. Pl laxation and that, as alres
Was souohy that, as alreadVy
Situg’ ¢ sa]% Lto be achieved by ﬁxing
e "Plan;u:a?: m]?l Jate in accordancs
tmust by 0. 1 1¢ scheme of ¢ .
Ve ang . by its very nature, have s
B a negative » nave both a
e Ve aspect. In so far as it

b
- Sl
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lays down which of the several  States coulds

tax—and it does that in the Explanation—it

is positive in its aspect, and in so far as it

prohibiis the other States from imposing tax—

and it does this in the body of Art. 286-(1)a)
it 1s negative in its aspect.

I'he body of Art, 286(1)a) & the Explana-
tion together form parts of a single enactment
charged with a single purpose and to refer to
it cither as negative or* positive in character
can only be a partial and not an accurate siate-
ment of the true position. It is no doubt true
that Art. 286 (1) (a) assumes that there is in
the State a power to tax ‘aliunde’, and then
proceeds to restrict it. But it is not inconsis-
tent with this to construe the Explanation as
positive in character. The problem of multi-
ple taxation, which it is the object of the enact-
ment to avoid, is possible only when the sale
is of an inter-State character, and when the
Explanation enacts that in such cases the sale
shall be deemed to have taken place in the
delivery State, that is at once a recognition and
a declaration by the Constitution that delivery
is sufficient nexus on which the State can tax
the sale under Entry 54.

The object of this declaration was O re-
move the question from the arena of contro-
versy and seitle it once and for all. It is thus
a positive enactment and not the less so, be-
cause it is declaratory in character and it is also
restrictive in that it takes away by necessary
implication the power of taxation on the basis
of other nexi which other States would have
had under Entry 54. No purpose would be
served by entering into a subtle disputation as
to whether the Explanation conferred 2 new
and substantive power, or whether it affirmed
an existing power. In either case, the power
of the delivery State to tax could not be chal-
lenged.
(151) Looking at the form of the Expla-
nation, it is emphatically positive in that it
declares that the sale shall be deemed to have
taken place in the delivery State, and that is
all the more significant in view of the fact that
the body of Art. 286 (1) (a) to which it is
appended is negative in form. The changeover
from the negative of the body of Art. 286 (D
(a) to the positive of the Explanation is highly
significant, and the appellant has been unable
to suggest any reason for this, except inad-
verience and slovenliness on the part of the

aftsman.
o I(]53) The marginal note 1o Art. 286 was
Jlso referred to as showing that the E;fplanlzl-
Gjon Was merely restrictive 1 character. 'n
U hakurain Balraj Kunwar v. Rac Jagat Pal
singh’, 31 Ind App 132 at pp- 142, 143 (PC)

44), Lord Macnaghten observed:
(244‘)1: is well settled that marginal notes to

the sections of an Act of Parliament cannot
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*be referred 1o for the purpose of construing

the Act e contran opinion orginated in a

mistake, and it has lscen exploded fong ago.
Ih\‘«"\‘ SOME 1o ke no reason [or giving the
Marginal notes in an Indian stanite any greas
Icr anthorty  than  the marginal notes in an
3 nglick At of Pathiamaeni™,

he reswm on which this rule reste was thus
tiated by Raggallay 1. 1. in ‘Attotney-

Leneral v GOERY L (1879 11 Ch D 449 at

P 261 (745

"1 never knecw an amendment ¢t down ot

discussed  upon marginal notes to a clause.
The MHouse of Commons hag llnlhing to do
with a marginal note.”

\sde also the obsen ations of Lord Hanworth.
M. R. in — “Nixon v, Attorney-General
1930-1 Ch 566 at P. 593 (Z46). This reason-
Jug apphes with equal foree 1o marginal notcs
an Indian  statutes. In my opinion, the
marginal note to Art, 286(1Xa) cannot be
ireierred 1o for construing the Explanation. It
15 clearly madmissible for cutting down the
plain meaning of the words of the Constitu-
ton.  Vide — “Commissioner of Income-tax,
Bombay v. Ahmedbhai Umarbhaj & Co.,
AIR 1950 SC 134 at p. 141 (Z47).

(153) Two other views as to the scope of
the Explanation which were discussed by the
lcarned Attorney-General in the course of his
argument must now be noticed. One is that
the Explanation does not deprive the selling
State of its power to tax under Entry 54 but
confers additional power of taxation on the
delivery State.  And the other is that the Ex-
planation merely settles the competing claims
of the selling and of the delivery State, and
leaves untouched the power of the other
States 10 tax on the basis of the nexus theory.
Neither of these views has been pressed by
any of the pariies before us, and both of them
arc open to the objection that they would
result in multiple taxation, which it was the
purpose of the Explanation to avoid, and
must in consequence be rejected. In the result,
L'«hr_“lwr regard is had to the object of the
cnactment or its language, the Explanation
must held to authorise the imposition of
tax by the delivery State.

(154) 3. It is next contended by the appel-

Iant that the sales covered by the Explanation
to Art. 286(1)(a) are within the prohibition
contained in Art. 286(2) and that in conse-
quence the charge sought 10 be imposed on
such sales by the impugned Act is illegal and
void. That raises the question as to what the
scope of the Explanation to Art, 286(1)(a)
is, and whether it is controlled by Art. 280
(2). The Explanation declaring as it does
that the ‘situs’ of a sale for purposes of taxa-
tion is the delivery and not the selling State
can apply, by its very terms, only to sales of

be

Bexa, Tuwonity Co v, 8STaTe oF Diian

[Prs, 152.1.-‘3:,;

an inter-State character, and thay i the I.P.‘
on which the argument of hulh_ the F‘itr:;?r‘“'n
the appeal has proceeded.  Article Wi 1} N
hibits  the imposition  of tax on Saley o Pro,
course of mh&r“wt.ﬂc‘lmt_lc. lhm‘, the !«I; thy
which the Explanation opcrates falls '.{1"-?\
the area covercd by Art, 286(2), ang gty

apparently a conflict between them  » o

question is how the power of & State r
on the basis of the }‘,1[1'-'!”.“[(;“ I8 affecy. lag
the impact of Art. 286(2), and on that, "y
vicews have been put forward : Urgs

(a) The Explanation fizes the 'y
the sale in the dclivery State. 1y
thercby a sale inside that State and i
other States. It accordingly Ceases o
sale in the course of ml::r-Stzxtu; trade
becomes an intra-State sale and is, .. .
outside the purview of Art. 236(2). , °
power of the delivery State to tax und
Explanation remains una'tfc_ctcd_‘ [hat
the view taken by the majority of th. |
Judges in AIR 1953 SC 252 (B), ung
ing to it, there is no conflict betw.ap the
planation and Art. 286(2).

(b) The sales to which the E‘P-aaa:iq.
applies are in the course of inter-Stata *'lL
and fall within the coverage of Ap 2267,
and therc is thus a conflict between the t‘;U
provisions, but the Explanation deals with ,

TR LA R N
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special topic, and therefore Prevails aggipg
Art.  286(2) on the principle of ‘zenenaly
specialibus non derogant’, and the power t
lax thercunder is unaffected. That wa. the
view taken by Bhagwati, J. in AIR 1933 ¢
252 (B).

(c) The sales to which the Explanation
applies are in the course of inter-State trade,
and are hit by Art. 286(2) and unless Parlia.
ment lifts the ban as provided therein, no 1y
levied on them. According to thi
view, the two provisions are irreconctlably in
conflict, and Art. 286(2) must prevail as against
the Explanation unless its operation is supgr
seded by Parliamentary legislation. This Wl
the view taken by Bose, J. in AIR 1653 &

a FE

§
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252 (B), and by Das, J. in AIR 1953 SC . |
(U). The points for determination ar tes :

whether there is conflict between the E"Ph\i
nation to Art, 286(1)a) and Art. 286(2) JE
if so, which of them is to prevail. To de‘;ﬁ;
this, it is necessary to examine first what i
Dosition was under the Governmens of i‘n‘w
Act, 1935, and next how it has been i
by the provisions of the Constitution. [ndi3,
(155) Under the Government OEf try 43
Act, 1935, the Provinces had under kll, Jaws
in List 11 the exclusive power (0 MA%E e
in respect of taxes on sale of goods, and com’
Entry 27, in respect of trade anwas
Mmeree  within its  territory. Therecomlﬂcrce
enlry relating to trade an
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among the Provinccs though several topics
relating 10 inter-State trade and commerce
WeIe specitically cnumerated in List 1. Nor
was there any provision for regulating inter-
Slate commeree though under 8. 297 some
restrictions were placed on the powers of the
provincial Legislature with reference thereto.

The conception of a commerce clause, as
we now have it was unknown to the Govern-
ment of India Act, 1935. Tt came in for the
first time as part of the Constitution. To
pnderstand its true scope, it would be legi-
iimate  and :_ndccd necessary to examine its
pearings and incidents in other systems of law.
The American Constitution is the oldest
written Federal Constitution in the world, and
the problems it had to deal with were what
many Federal Governments have had since to
face. The commerce clause is one of its not-
able provisions, and it was before the {framers
of the British North America Act, 1867 and
of the Commonwealth Act of Australia, 1900.
Our Constitution also has largely been in-
fiuenced by it, and it would be useful to exa-
mine it to see what light it throws on the pre-

sent controversy.

(156) In America the authority of the
Congress to enact laws on the matters dele-
gated to it under the Constitution is supreme.
In respect of all other matters, the States
possess plenary powers of legislation subject
to the inhibitions contained in the Constitution.
Itis in exercise of these powers that the States
enact laws regulating sales and imposing tax
on them. Under S. 8 of Art. 1 of the Consti-
tution, the power ‘“to regulate commerce

- among the States” is vested in the Congress.
Thus, while intra-State commerce is within the
exclusive jurisdiction of the State, inter-State
commerce is within the exclusive jurisdiction
of the Congress.

. A question which came up frequently for
decision before the Courts was Whether the
States had the power to enact laws with refer-
glce to goods which had come into a State
&m:he course of inter-State trade, and 1t Was
WaSCd on the highest authority that if lhc_sa_lc

Sthe Sfor the purposes of consumption within
ang fl?lte it became domestic in its character,

ate aend within the power of the State to regu-

- Other f, to tax, but that if it was for purposcs

- that gy an consumption such as re-sale, then

*ang Co::.n the course of inter-State commerce,

Elegisage T alone had the jurisdiction 10

n |1 Tespect of it. .

- Service g Pennsylvania Gas Co. v. Public

the qu%ﬁ"mmlsmm’, (1919) 252 US 23 (Z48),
Of New \9 o Was as to the validity of a statute

2 g ork regulating the rates which could

: t;on. Within Slr sale of natural gas for consump-

; & ingg the Se State. The gas was transport-

' tate by pipe lines from outside,
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and it was accordingly held that the regulation
was in respect of inter-State trade and conw
mercee, and was therefore “subject to applicable
Constitutional limitations” but that the State
law was valid because :

“the thing which the State Comuhission

has undertaken to regulate, while part of inter-
Stale transmission, is ‘local in its nature’, and
pertains to the furnishing of natural gas to
local consumers within the city of Jamestown,
in the State of New York”.
In — ‘Missouri ex rel. Barrett v. Kansas
Natural Gas Co., (1923) 265 US 298 (Z49),
the facts were similar except that the sales
were not for consumption within the State but
for resale. It was held that those sales conti-
nued to retain the character of inter-State
trade, and fell within the commerce clause.
Vide also — ‘Public Utilitiecs Commission V.
Attleboro Steam & Electric Co.’, (1926) 273
US 83 (Z50).

The principle underlying these decisions

would appear to be that goods which are trans-
ported in inter-State trade must necessarily
come to the end of their journey when they
are consumed, and that, therefore, sales for
consumption take them out of the course of
inter-State trade. But if the goods are sold
for resale, they are still moving in inter-State
journey and therefore the commerce clause
applies.
In 1938 the Congress enacted a legislation
with reference to sales in the course of inter-
State trade for purposes of resale. Examin-
ing the question whether the States had there-
after the power to enact a law regulating sales
which take place in the course of inter-State
trade but for local consumption, the Supreme
Court held in — ‘Panhandle Eastern Pipe Line
Co. v. Public Service Commission of Indiana’,
(1947) 332 US 507 (Z51), that they had, and
observed :

“Prior to that time (1938) this Court in
a scries of decisions had dealt with various
situations arising from State efforts to regulate
the sale of imported natural gas. The story

has been adequately told and we do
not stop to review it again or attempt
reconciliation of  all  the decisions  or

Suflice it to say that by
d delineated broadly between
the arca of permissible state control and that
:n which the states could not intrude. The
former included interstate direct sales to local
consumers, the latter, servicc mterstgtc to
Jocal distributing cormpanies, for resale.”
It further held that the Congress legislation
was itself a recognition of the distinction esta-
blished by the decisions “between sales for re-
sale and direct sale for consumption”. This
decision was followed quite recently in —
<panhandle Eastern pipe Line Co. v. Michigan

their groundings.
1938 the Court ha
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5{’})1};11&2 ﬁ,ﬁr\‘zcg Commission®, (1951) 341 US
;l;"l\'(bl; ol I'f‘lll’ propositions might accord-

&ly be taken as well-settled in American law:
p“l\\‘l‘(ll°) (;Ifhib'l‘“.mﬁ have plenary and exclusive
ROV ek cgislation in respect of intra-State
sales.

(i) Regulation of inter-State commeree is
a topic within the exclusive jurisdiction of the
Congress.

(1) Sales which take place in the course
of‘ inter-State trade are local in character and
within the jurisdiction of the State, if they arce
for consumption within the State.

(iv) Where such sales are for other pur-
poses than consumption such as resale, they
retain_their character as sales in the course of
inter-State trade and are within the exclusive
jurisdiction of the Congress.

: (157) The provisions of the Indian Con-
stitution bearing on this subject may now be
referred to :

(a) The States have exclusive jurisdiction
under Entry 54 to impose sales tax and under
Entry 26 to requlate trade and commerce with-
in the State. Legislative powers in respect of

ase matters were conferred on the Provinces
by the Government of India Act, 1935, and
these powers have been continued in the States
by the Constitution. _

(b) Article 301 enacts that trade and
commerce within the territory of India shall
be free. and under Entry 42 in List I, the
power to legislate on inter-State trade and
commerce is vested exclusively in the Union.
There was nothing corresponding to these pro-
visions in the Government of India Act, 1935.

(c) Under the Explanation to Art. 286(1)
(a), a sale is deemed to take place within the
State in which the goods are delivered for con-
sumption. This again is a new provision in-
troduced in the Constitution.

(d) No law of a State can impose a tax
on a sale which takes place in the course of
inter-State trade. That is Art. 286(2) which is
also a new provision.

(158) Reading side by side the law on the
subject coth in America and under the Indian
Constitution, it is diflicult to avoid the conclu-
sion that the Explanation to Art. 286(1)(a) and
Arl. 286(2) have been inspired by the Ameri-
can law on the subject, and that their spheres
of operation correspond respectively to the
jurisdiction of the State and of the Congress
in America as delincated in (1923) 265 US
298 (Z49) and (1947) 332 US 507 (Z51).

(159) I shall now pass on 10O consider
which of the three views which have been
placed before us as to the effect of Art. 286(2)
on the Explanation to Art. 286(1)(a) deserves
to be accepted. The Tirst view is that the sales
falling within the Explanation are intra-State

Benaan Intvoniry Co. v, Stare or Dimman
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in character, and arc therefore
arca covered by Art. 286(2). .

This derives considerable
language of the cnactment., Th

L
lin

286(1)a) is, as already st ,_-_._.I“:.!'.'“:[f"'?'»‘ of Ax
‘situs’ of the sales with a view to _1'_( ‘.I,l;h" S 4,
taxation, and i’mf that purpose it "._‘:_'-;‘1:;.- hlJ
into two categories — inside salag 4n > Wen
sales — and cnacts that a State ='aﬁ:-l'lp”“: "
outside sale. When in the same “'}lia

Explanation declares that a sale in tha
of inter-State trade—that this is its s,
common ground—must be deemed '{r oy
taken place in the State in which the googs - *
delivered for consumption, its Pﬁrpl:)-la"':
clearly to take it out of inter-State trade "
stamp it with the character of an intra S,
sale. Under Entry 26 in List II, it is the ¢
that has jurisdiction in respect of “trade
commerce within the State”, and reading
with the language of the Explanation that g,
sales covered by it are deemed to take ply.
“in the State’, the inference Is irresisiible tho
the intention of the Constitution-makers s
to bring those sales within the exclusive juric.
diction of the State for purposes of taxatiy
under Entry 54.

The result is that with reference to sas
for local consumption made in the course of
inter-State trade, the law under the Constin-
tion is exactly what it is in America and pn-
deed, the similarity is too striking to be mer!
accidental. The position may thus be suz-
med up : Art. 286(2) applies to sales in w:
course of inter-State trade. The sales whit
fall within the Explanation are intra-Siate saks
The grounds covered by the two provisions
are distinct and separate. Each has operatie
within its own sphere, and there is no confict
between them. :

(160) The appellant resists this conclusion
on several grounds, and they will now be cot
sidered. 1t was argued firstly that the CoRCIA®
that the Explanation and Ari. 286(2) rela ™
two different subjects and that they operas s
different fields could be reached only Y%
porting the Explanation into Art. 2800} °0
that could not be done because it 15 I s
stated to be “for the purposes of su0:
and also because such a course L‘Q\!M )
supported on any recognised rule of mi-.ft e
tion. Now, what is the signili-;:m-.":‘"jﬂ.._p
words “for the purposes of sub-cl. ¥ oy
ring in the Explanation? In the Lo ®
purpose is only to exclude its apF=o, pd
Art. 286(1)(b). ~ Article 286(1) deab 558
magters, sales outside the State and = e ¥
course of export and import. AU+ Lo <
dealt with i o the latter T B

lee ith in sub-cl. (a) and nat € s
(b). 1If the Legislature intended H:r s B
planation should apply to the fi‘rm:d R
to the latter, the most natural af

dig

nd
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:::1?1(;(. as it has, that 1t 1s “or the purposes of
sub-cl. (ay’. This problem would not have
arisen it the two matters had been dealt with
in two dilferent clauses as logically they might
have been. If that had been done, the Article
simplifying_n, would run as follows :
«186. (1) No law of a State shall impose
< on a sale, where it takes place outside

(PrS. 160.162]
of expressing that intention would be to

e

ata

that State.
Explanation: A sale shall be deemed to

have taken place within that State where the
~goods are delivered for consumption as a
Girect result of the sale.

% *
286. (4) No_ law of a State shall impose
a tax on a sale in the course of export or im-

s

%ﬁclc 286(1) as drafted above, relegating sub-
J. (b) to a separate clause and omitting the
“words “for the purposes of sub-cl. (a)” in the
Explanation would convey precisely the im-
ort of Art. 286(1)(a) as it now stands with
sub-cl. (b) and with the words “for the pur-
o< of sub-cl. (a)”. That would clearly show

of sub-cl. (a)” becomes spent when Art. 286
(1Xb) is excluded from the operation of the
Explanzation.

(161) But then, it is contended that what-
ever the form in which the Explanation may
| be couched, it could not be extended beyond
| Art. 286(1)(a) and projected into Art. 286(2),
| and that unless that was donc, it was not possi-
| ble to hold that the sales falling within the
+| Explanation are taken out of the purview of
CArt; 236(2). In my opinion, this argument

‘proceeds on a misconception of the rcal rea-
“soning on which the conclusion that the Expla-
‘B2fion and Art. 286 (2) relate to two different
'j'“.'?lﬁcts 15 based.
*mn “In view of the insistence with which this
®ontention was pressed by the appellant, it
m %cs:rablc to examine the position in some
o o start with, the two relevant provisions
; -.EXpla;::?SIdcmd arc Article 286(1) (a) with the
Whay - 7 Ign and Article 280 (2). Omitting
f%wS; ot material, they would run as
ﬂlaza(?n (211) “No law of a State shall impose
{ hat S sale, where it takes place outside

?Frfsta’t‘f ]?:]aad“m_“ A sale in the course of in-
0ds 470 ante’is inside that State in which
Q) Ny Il-'ldny delivered for consumption.
Sasa in u‘;:v _.Uf a State shall impose tax
#iliage o e a.rgu]" course of inter-State trade”. e
#) }1116([2} I com ];c,?t of the appellant that Art.
_jf,; ‘hcr;e COursg. ;f] ensive and includes all sales
Il“‘ O (he gypoy SMCT-Stale trade and that

thin it y,p covered by the Explanation

vView, takes into account only

e e
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that the force of the words “for the purposes .
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Article 286 (2) and the Explanation, and it
would have been unassailable if the question
had to be decided on a construction only of
these two provisions. But that, however, 15
not the position. An explanation appended |
o a scction or clause gets incorporated into!
it. and becomes an integral part of it, and has|

no independent existence apart from it. There|

is, in the eyc of law, only one enactment, of!
which both the section eand the Explanation
are two inseparable parts. “They move in a
body if they move at all”

When, therefore, the question is whether
sales falling within the Eplanation are com-
prised within Article 286 (2), what has to be
construcd is that Article in relation® to, not
merely the Explanation taken in isolation but
to Article 286 (1) (a) read with the Explana-
tion. If the matter is thus considered, the re-
sultant position might thus be stated. Article
286 (1) (a) confers on States power (o tax sales-
inside ~ their territory. Article 286 (2) pro-
hibits them from taxing sales in the course of
inter-State trade. ;

Explanation to Article 286 (1) (a) enacts
that sales in the course of inter-State trade in
which goods are delivered for consumption in
a State shall be deemed to have taken place
inside that State. The combined effect of all
these provisions is that States can (ax sales In
the course of inter-State trade if they fall
within the Explanation. This conclusion is
reached, it will be seen, not by reading the Ex-
planation into Article 286 (2) as a sort of ex-
ception but giving to all the provisions the sta-
tus of independent enactments and determin-
ing what, on a construction of the language,
their respective spheres of operation are.

(162) In this view, the argument that if
the Explanation could be rcad into Article 286
(2) it might as well be read into Article 286 (1)
(b) and Article 286 (3) docs not call for con-
sideration. As the question is onc of deter-
mining on a reading of the entire Article the
precise operation of the several parts thereof,
there can be no objection to examining
the scope of Article 286 (1) including
the Explanation in relation to Article 286
(1) (b) and Article 286 (3). Article 286 (1) (a)
relates to sales inside a State, and Article 286
(1} (b) to sales in thc course of ,export from
or import into the country, and there could
not be any interaction between them, and that
is made abundantly clear by the words “for”
the purposes of sub-clause (a)” in, the Expla-

nation.

Likewise, reading Article 286 (1) (a) in-
cluding the Expianation along with Article
786 (3), the result is that the power to tax
which the State otherwise ROSSesses has to be
exercised subject to the conditions mentioned.

in the latter, when there is a Parliamentary”
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declaration  thereunder.  The impact of
Article 286 (3) is, it should be noted, not con-
fined to the Explanation but extends to the
whole of Article 286 (I) (@). 1t operates not
only on the inter-State sales falling within the
Explanation but also on sales which are indis-
putably intra-State. and it controls b()lll. of
them on the principle of ‘generalia specialibus
non derogant’.

(163) It is next contended that the sales
10 which the Explanation applies, takes place
as a fact in the course of inter-State trade, and
that the Explanation could not be construed
as altering that fact, and that its true scope
was merely to shift the “situs’ of the sale from
the selling to the delivery State. Conceiving
inter-State trade as a sircam  flowing from
point A in the selling State to a point B in the
delivery State, it was argued that what the Ex-
planation did was to shift the ‘situs’ of the
sale from point A to point B, that the stream
was still there despite the shifting and that the
sale therefore did not cease to be in the course
of inter-State trade.

With respect, the fallacy in this argument
lies in thinking that after the shifting of the
‘situs’ from point A to B, the sale could be
regarded as one in the course of inter-State
trade. A sale could be said to be in the course
of inter-State trade only if two conditions con-
<ur: (1) A sale of goods, and (2) a transport
‘of those goods from one State to another under
the contract of sale. Unless both these condi-
tions are satisfied, there can be no sale in the
‘course of inter-State trade. Thus, if X, a
merchant in State A goes to State B, purchases
-goods there and transports them into A, there
is undoubtedly a movement of goods in inter-
State commerce. But that is not under any
contract of sale. X might be entitled under

Article 301 to certain rights in the matter of
transportation.

But Article 286 (2) has no application, as
there is no sale in the course of inter-State
trade or commerce. In the same illustration,
if X after transporting the goods into State A
sells them, then also there is no sale in the
course of inter-State trade. It is (rue that
there is a sale, and there is also a movement
of goods from one State to another. But that
movement has not been under the sale, there
having been no sale at the time of transporta-
tion, In — ‘Rottschaefer on Constitutional Law
(1939 Edn.), sale in the course of inter-State
commerce is thus defined : _

“The activities of buying and selling con-
stitute inter-State commerce if the contracts

_ therefor contemplate or necessarily involve the

movement of goods in inter-State commerce”.

The law is thus stated by — ‘Gavit in
“Commerce Clause” (1932 Edn.): —

“The dividing line between an interstate

BeNean Inmuniry Co. v, StaTE OF Bimar
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sale and intrastate sale is rather fine, althe :
clear. If the goods are shipped into " Stg
without a previous sale, any sale Within lhg
State in intra-State commerce. ...
.................. Thus if the sale succe
transportation in point of time, howeyer Close
the state may license it”, ’

In — “William T. Wagner v. City o Co.
vington’, (1919) 251 US 95 (453): it wag held
that local sales of goods brought into the State
from outside for the very purpose of the sl
were not parts of inter-State commerce.
following obscrvations at
quoted:

“Of course the transportation  of plajp.
tffs” goods across the state line is of itself .
erstate commerce; but it is not this that is tay.
ed by the city of Covington, nor 1s such com.
meree a part of the business that is taxed, o
anything more than a preparation for it, So
far as the itinerant vending is concerned the
goods might just as well have been manufac-
tured within the State of Kentucky; to the ex.
tent that plaintiffs dispose of their goods in
that kind of sales, they make them the subject
of local commerce; and this being so, they can
claim no immunity from local regulation, whe-
ther the goods remain in original packages or
not”,

In the light of the above principles, what
is the legal character of the sales effected by
the appellant and sought to be taxed by the
respondent? There is firstly the fact that the
goods were actually delivered in Bihar, and
secondly, there is the fiction enacted by the
Explanation that the sale had taken place not
in Bengal but in Bihar, If both sale and de-
livery are in Bihar, it is difficult to see how the
sale can be said to be in the course of inter-
State trade. The argument of the appellant
that there was, in fact, 5 movement of goods
from Bengal to Bihar and that stood unaffect-
ed by the fictional shifting of the ‘situs’ of thif
sale from Bengal to Bihar, overlooks that by
this very shifting, the character and eomple-
Xion of the sale become altered. because 15
the sale follows the transport of goods, 1t C"S
NoL, according to the principles already stat:1 L
be said to be in the course of inter-State trade.

It may be urged as against this -;‘c:ncltll
sion that as the Explanation to Article 286 (
(a) merely shifts the ‘situs’ of the sn]cs.‘ﬂ_"
leaves unaffected the agreements to sell “"hlcn
must in the present case be held to have bcet'
made at Calcutta when the appellant expcLe
c¢d the orders received from the Bihar PY
<hascrs, the transport of goods from Bengy
to Bihar was under the above contracts 10 5:;5.
and that therefore the sales were in the cOY
of inter-State trade. pablé

Such a contention would be Uﬂf"]e,, i
because the expression “contract of sa

n

p. 167 misht b;
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: ::,‘?Ot ignored. That js the legal conse
of the fictional shifting of the ‘situs’
. to quote what

.5t i
ate of affairs as real, you

Pation from the 1939 level of rents.
¢ Slate
."_‘ e

gina O+ YOu must cause or pe

(s context has the same meaning as the
¢ “contract of buying and selling” in the
of inter-State commerce given by
¢ in the passage alrcady quoted,
and they both refer to the b:u_'gain resulting in
o irrespective of whether it is in the stage
of an agreement to sell, or whether it is a sale
jn which title to the goods has passed to the
purchascr:
That is also the definition of ‘contract of
sale” in Section 5 (1), Indian Sale of Goods Act.
As there can be only one final and concluded
pargain in respect of any particular sale, and
a5 that is fixed by the Explanation at Bihar,
it follows that there could not be any bargain
with reference thereto in Calcutta, and the
movement of goods from Bengal to Bihar was
qot under any contract of sale. The position
in law I8 exactly the same as if the goods had
peen sent by the seller from Bengal to Bihar
on his own account and then sold there and
delivered to the purchaser, in which case it
would be indistinguishable from — ‘(1919)
251 US 95 (Z53). and the sale would clearly
be intra-State. This conclusion does not nega-
ive the factum of inter-State movement of
goods, and does not prevent any rights being
put forward on that footing under Art. 301.
It only negatives the notion of a sale in the
course of inter-State trade, and thus takes it
out of the purview of Art. 286(2).
(164) It was argued that the Explanation
’merel)' enacted a legal fiction, and that it being
a well-established rule of construction that

| be limited to the purpose

llegal fictions should
for which they are enacted, it would be con-

jtrary to this rule to hold that the Explanation
inot merely shifted the ‘situs’ of the sale but
also obliterated the course Of inter-State com-

|
~ imerce, But the conclusion that the sales cover-

jed by the Explanation ceas¢ {0 be in the course
ff Inter-State trade is not the result of any
lextension of the fiction because, as already

slated, the factum of inter-State transportation
quence

b It Will
E_uzscful in this connection v
a?ld ASC]u_ith observed in dealing with a simi-
(Z),Cffmcﬂllon the — 1952 AC 109 at p. 132
.“If you are bidden to treat an imaginary
ess all _ must surely, un-
. p;OhlbllCd from doing S0, :ﬂlso imaginc as
the the consequences and incidents which, if
s puative state of affairs had in fact existed,
Pan; éﬂ_evnably have flowed from or accom-
dnied jt. Qpe of these in this casc IS eman-
Statyge : The
says that you must imagin¢ a certain

of affairs; it does not say that having

d()n
rmit your ima-

Nty

]
"-h"

. dble

Con to boggle when it comes to the inevit-
orollaries of that state of affairs”’.
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It is next contended that the view that
sales in which goods arc delivered for con*
sumption within the Stale are not within
Article 286 (2) would render that provision
practically uscless, because sales for purposes
other than consumption such as for resale
must be very few and negligible. Why should
a seller for consumption, it is asked, get his
goods from an intermediary and not directly
from the manufacturer?s But then, the Consti-
tution has itself recognised in clear and unmis-
takable terms a distinction between sales in
which goods are delivered for consumption
and sales in which they ar¢ delivered for pur-
oses other than consumption such as re-sale,
and what purpose this distinction serves, the
appellant has been unable to explain.

Besides, what are the materials on which
we can brush it aside on the ground that it 1S
not one of substance? One of the develop-
ments of modern big business is the agency
system under which middlemen enter into con-
tracts with manufacturers, stipulate for mono-
poly of the distribution rights within a speci-
fied area, guarantee a certain volume of busi-
ness, and are granted liberal commission on
the sales.

In such cases, retail sellers can get the
goods only from the distributors, and even
when there is no grant of monopoly, it is noth-
ing unusual in business that large distributors
are able to get the goods from the manufac-
turers on rates more favourable than retail
sellers can obtain and that consequently, it is
more economical for the latter to buy them
from the distributors than from the manufac-
turers. And it is not without significance that
the distinction between the two classes of sales
has been recognised in commercially advanc-
ed America for now nearly a century and re-
cognised for this very purpose; and how can
such a distinction be characterised as unsubs-
tantial? '

(165) It was finally contended by the
learned Attorney-General that - if Article 286
(2) werc to be construed as not comprehending
sales falling within the Explanation, then there
would be nothing on which it could operate.
The argument was thus presented:  Article
286 (1) (a) bars the selling State, in the present
case Bengal, from taxing the sgle becausc by
reason of the Explanation, it becomes an out-
side sale, and if Article 286 (2) is to be cons-
trued as not barring the delivery State, in the
instant case Bihar, from taking the sale, then
there is no sale to which it can apply, and it
will serve no purpose. The error in this argu-
ment lies in taking the illustration as exhaust-
ing the entire range of inter-State trade. Bul
that is not correct. IntersState commerce con-
sists in a flow of goods not merely fr
State to another but in 1 o

in its continuous flow
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through several States, and Article 286 (2) is
designed to protect such a flow without being
cned by State taxes. )

bur.d'l‘i:lls, 1\[' A in Bengal sells to B in Bihar,
and if in his turn B sells the same goods to C
in U. P. for local consumption, there will be
inter-State commerce under Article 286 (2) and
in the course thereof, there will be two sales.
Taking first the sale from Bengal to Bihar,
Bengal can tax it under Article 286 (1) (a) be-
cause the Explanation thereto is not applicable
as the delivery to Bihar is not for local con-
sumption. But Article 286 (2) would inter-
posc a bar. Bihar cannot tax the sale under
Article 286 (1) (a). because that is an outside
sale, the*Explanation being inapplicable. Com-
ing next to the sale by Bihar to U. P., Bihar
will be entitled to tax it under the body of
Article 286 (1) (a) as the sale took place inside
its limits. But it cannot do so as under the
Explanation, it becomes an outside sale. But
U. P. will be entitled to tax the sale under the

xplanation as it was for consumption within
that State. Thus, the effect of the combined
operation of both Article 286 (2) and Article
286 (1) (a) read with the Explanation is that
the only State which can tax the sale is the

one in which the goods are sold for local con-
sumption.

(166) These are the objections advanced
by the appellant against the view that the sales
covered by the Explanation are outside Article
285 (2), and they are not of sufficient weight
to overthrow it.

(167) The consideration of this question
will, however, be incomplete without an exa-
mination of the other two views that have been
put forward as to the trpc meaning and scope
of Article 286 (2). The second view — and
that was taken by Bhagwati, J. in — ‘AIR
1953 SC 252 (BY,"— is that the sales covered
by the Explanation are in® the course of inter-
State trade and they are, therefore, within the
purview of Article 286 (2), but that as the Iat-
ter 1s a general provision covering all sales in
the course of inter-State trade, and the former
deals only with a special class thereof, the
maxim ‘generalia  specialibys non derogant’
applies, and the Explanation prevails  ag
against Article 286 (2). It will be noticed that
this agrees with the first view in its conclusion
but it differs from it on the reasoning by which
It reaches it According to the first view, sales

I the course of inter-State trade contemplat-
ed by Article 286 (2) include only thoge under
which goods are delivered for purposes other
than Iocal consumption: whereas according to
the second, they include all sales including
those in Which goods are deliverag for con-

Within the, State and those in which
they are delivered for ofher purposes.

According to this view, therefore, there is

B e ———
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conflict between the Explanation an R,
286 (2), and the solution for it js to

in the application of the rule of anslfought
that general provisions do not (iC{‘Ogaleuchﬁﬂ
the special.  As between these two ;'i“w [m‘
first view is, for the reasons alreng, - S, the
be preferred. But if the contentiop that A
286 (2) applies both to sales in which nmcle
are delivered for local consumption 4,
in which they are delivered for o, PUrA
is correct, then it is difficult to see hO‘E‘)
appellant can escape the conclusioy rc;mhlhc
by Bhagwati, I. in — ‘AIR 1953 §C 55 e
The appellant is plainly in the horpg of a dp‘{'
mma. Sales in which goods are delivereq ¢
local consumption fall cither outside Articla 23;
(2) or inside it. If they fall outside Article 2§6
(2), then the appellant can claim ng im
from taxation under that provision. In g
they fall inside Article 286 (2). then the Ey.
planation must prevail .as against it op the
principle ‘generalia specialibus nop derogany,
and the sales will be liable o be taxed,

To get out of this difliculty, the appellang
contended that Article 286 (2) and the Expla.
nation related to two different matters, ang
therefore the maxim in question had no app}.
cation. The argument was that Article 286
imposed a number of restrictions on the power
of the State to tax sale of goods from different
angles, e. ., when they were outside the State,
Article 286 (1) (a): in the course of export or
import, Article 286 (1) (b); in the course of
inter-State trade, Article 286 (2); and in rela-
tion to commodities declared essential by Par-
liamentary legislation under Article 286 (3):
that the Explanation was enacted from the
standpoint whether the sales were outside or
inside and Article 286 (2) from the standpoint
whether they were in the course of inter-State
trade or intra-State trade, and that the purpose
and the policy of the two provisions benrtl%
different, their subject-matter must be l_lf-‘ld_;
be different and that therefore the maxim Wa
Inapplicable.

ion. It
. . snt1on.
(168) I sec no force in this CO”t‘f ;I[ when

i$ a cardinal rule of construction I]-] ich are
therc are in o Statute two provisions “'kl:(:t‘". of
in confiict with each other such ﬂmt-qi'ullc. €
them cannot stand, they should, if P,U b'w both.
So interpreted that effect can be 3“"";1:r< either
and that a construction which rcn['tfd' not b°|
of them inoperative and useless Shﬂth This ¥
adopted cxcept in the last 1esof aious €|
what is known as the rule of har-{ﬂ::ulc is ¢
struction, Qne application of thlf fing Wit
when there is a jaw generally d"-glu adly WU
subject and another dealing paﬁ,l-hn the 5"‘m];:
one of the topics comprised ‘hel} lld'inf—'. IO-F’d
ral law is to be construed as 'U?s comp™.
Special in respect of the matte

therein,

Munity
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Now, the rcason of the rule requires that

i should apply whenever there i:ilml*crluppin;_;
of the ficlds occupicd by two conilicting enact-
and when that is shown, it would not

to exclude its application on the
,round that the enactments l_l;lx'c h_c-:n }11:1(10
with a ditferent purpose. It is the identity of
ubject-matter of the conflicting provisions,
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mentss
be Jogical

the SUbJe : Sy
got the identity of their purpose or angle of
vision that 1s essential for the application of

(he MAaxim. No authority was cited for
{imiting it in the manner contended for by the

-llant.
appc‘\_m_. it is the appellant’s own contention
mat the sales covered by the Explanation arc
within the purview of Art. 286 (1) (a), and are
therefore exempt  from taxation thercunder,
and that such taxation would be permissible
caly when the hold of Art. 286 (2) over the
Explanation is removed by Parliamentary
Jegislation under .that sub-clause. That is to
say, the subject-matter of the Explanation 1s
within the coverage of Art. 286 (2), and that
the two provisions .are directly in conflict. It
is dificult to see how consistently with this
stand the appellant could resist the application
of the maxim aforesaid. It is truc that Bhag-
wati J.. who took that view in ‘AIR 1953 SC
252 (BY. has now retreated from that position.
But with respect, there is irrefragable logic in
his reasoning in that decision, and that com-

ends itself to me.

(169) Then, there is the third view that
the sales to which the Explanation applies are
in the course of inter-State trade, and there-
fore fall within the purview of Art. 286 (2),
and that in consequence, the power of the
delivery State to tax those sales is incapable
of exercise, as it is within the prohibition con-
tined in that Article, and that when the Par-
lament epacts a law in terms of Art. 286 (2)
lifting the ban thercunder, then and not until
then could the Explanation have any OpEra-
ton. That was the view expressed by Bose J.,
In ‘AIR 1953 SC 252 (B), and by Das J., in
AIR 1953°SC 333 (Uy. Briefly, according 10
‘h_ls view Art. 286 (2) controls the Explanation.
@ n this be sustained on the language of the
factment?
suh-Tﬁhc Explanation is not expressed to be
coneot 10 Art. 286 (2).  Nor does the latter
comaf" the words “potwithstanding anything
{a),,amcd in the Explanation to {\-rt. 286 (1)
1 sion, hese are simple and familiar cXpres-
lhats used by the legislature when 1t intends
4 be Sabl?““lclllar provision in the Statute should
ik anytl]i-]e“, {o or override another. Nor 1s theye
I’Oy'][-]g in the language of the Expl‘z}nauon
°Scml-(’1 Ing that jts operation is not to be ‘in pra-
ion U but contingent on parliamentary legisla-
forg under Art. 286 (2). To construc, there-

» Art. 286 (2) as controlling the Explana-

ok v vt 7
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tion, we must import into the Statute words
which are not there and thereby cut down the®
operation of the Explanation which on its
terms is of equal authority and potency with

Art. 286 (2).

(170) There being nothing cxpress in the
language of the cnactment Lo lead to the con-
clusion that the Explanation is controlicd by
Art. 286 (2), it has to be seen whether that con-
clusion can be drawn on_a construction of the
relevant provisions of the Statute. The appel-
lant argues that it can be, and relies firstly
on the saving clause in Art. 286 (2), and
secondly, on the proviso thereto as supporting
it. The argument based on the s ving clause
may thus be stated: The contention «hat Art.
286(2) controls the Explanation would have re-
suited in rendering the latter wholly nugatory.
if the words “except in so far as Parliament may
by law otherwise provide” had not been there.
But that result is avoided by the saving clause
under which the Explanation can come inio
operation when there is Parliamentary legis-
lation lifting the ban under Art. 280 ).

The construction, it is argued, gives effect
to the plain language of the Article and also
to both the provisions. But when examined, it
will be seen that far from giving eifect to both
the Explanation and Art. 286 (2), this con-
struction results in destroying one or the other
of them. The harmonious construction which
the law favours is one which gives operation
to both the provisions at the same time but in
their respective spheres. But according to the
appellant, if Art. 286 (2) is in force then the
Explanation cannot operate, and if the Expla-
nation is to operate, it can only be if the Par-
liament puts an end to Art. 286 (2) by legis-
lation thereunder. This construction, far from
reconciling the two provisions and giving ope-
ration to both of them, renders them uncom-
promisingly hostile, and makes their co-exist-
ence and co-operation impossible.

(171) Tt is also open to question whe-
ther the saving clause could be referred to for
the purposes of determining the respective
spheres of operation of the Explanation and
the body of Art. 286 (2). The scope of a sav-
ing clause or an exception is that it operates
within the area covered by the main provision
on which it is engrafted. It cannot add to it
though, when in force, it can deiract from it.
It would, therefore, be inadmissible for en-
larging what would otherwise be the sphere in
which Art. 286 (2) would operate. 1If the view
that Art. 286 (2) controls the Explanation can-
not be maintained on a construction of the
body of Art. 286 (2) and the Explanation, it
cannot properly be adopted on the strength ofe
the saving clause annexed thereto.

(172) There was considerable discussion
before us as to the nature and scope of the law
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that could be cnacted under Art, 286 (2). It
must be confessed that the matter is not free
from doubts and ditlicultics. But about one
thing, there can be no dispute.  The law to
be cnacted by Parliament cannot run counter
1o any of the provisions of the Constitution.
Thus, it cannot iself impose a tax on sales, that
being within the exclusive jurisdiction of the
States under Entry 54 in List 1l. Nor can
it confer a power 1o tax a sale in the course
of inter-State commefee on any State of its
own choice in contravention of the Explana-
ton to Art, 286 (1) (a). Its operation can only
be negative. 1t can lift the ban imposed by
Art. 280 (2). 1t was suggested for the appel-
lant thatit can do that as regards particular
commodities or with reference to particular
States, and that further in so limiting the ope-
rauon it could enact suitable provisions for an
equitable adjustment of the interests of all the
States.

But laws limited in their operation to spe-
ciied commodities and States must in their
Very mature, be temporary legislation to be
withdrawn and re-cnacted from time to time
suitable to the ever-changing conditions of
inter-State trade and commerce. If that was
the sort of legislation that the Constitution-
makers had in mind, one would have expected
that the authority contemplated by Art. 307
would have been empowered to deal not
merely with the matters mentioned in Arts. 301
o 304 but also Art. 286 (2), and it is also not
a litde surprising that no legislation should
have been enacted on those lines during all
these years. In any event, it must be a profit-
less task to speculate on the scope and effect
of a hypothetical legislation under Art. 286(2),
and it would be unsafe to base any conclusion
as to the true scope of the Explanation on the
existence of a power in the Parliament to enact
a law under Art. 286(2).

(173) The contention based on the pro-
viso to Art. 286 (2) must now be considered.
It was argued that while the proviso is to have
opcrationu notwithstanding anything contained
in Art. 286 (2) it does not similarly override
Art. 286 (1) (a) and that therefore when the
President issued an order under that proviso,
the Explanation would have operation, and
that therefore it was not useless. To this con-
tention, there*are two answers: (1) An order
issucd by the President under the proviso can
operate only (o continue existing taxes. It can-
not go further, and authorise the imposition
of a tax even when the’ conditions l_ncnlmnc'd
in the Explanation are satisfied, if, in fact, it
had not been previously collected. Therefore,
the Explanation can have no practical effect
on the operation of the proviso.

If, in fact, a defivery State had been levy-
ing a tax before the commencement of the Con-

i) " 3 ] ‘ e
BuNaan IamuNtey Co, v, Stare ov Broan  [Prs, 172.174)

A LR,
stitution, that would continue to be valig under
the proviso, not by the operation of (] Ex-
planation but by reason of the fact that it had
been levied before.  Thus, the Explanatioy as
such has no operation.  (2) It should also be
mentioned that prior to the Constitutiop o
Stale  was actually levying a tax oy the
basis of delivery and  therefore (he Fx-
planation could have no practical cffect even
when the President made the order.  The Con.
stitution-makers presumably had before them
the sales tax legislation of all the States, and
it is a legitimate inference that they could not
have thought of the Explanation as deriving
any force or operation by reason of an order
of the President under the proviso.

(174) Mr. Taikad Subrahmanya Iyer,
counsel for M. K. Kuriakose, one of the in.
terveners, arguing in support of the contention
of the appellant that Art. 286 (2) is the cop-
trolling provision, suggested a third category
of cases wherein the Explanation could ope-
ratec apart from a law under the saving clause
in Art. 286 (2) or the order of the President
under the proviso thereto. His argument was
this:  Suppose that both the seller and the
purchaser are in State ‘A’ and the goods are
located in State ‘B’. The instrument of sale is
executed in State A, and pursuant thereto, the
purchaser gets actual delivery of the goods in
State B. Article 286 (2) has no application
to the sale as there is no inter-State movement
of goods thereunder. But for the Explana-
tion, State A would have been entitled to tax
the sale as it was inside that State. But the
Explanation bars it, and confers on State B
the right to tax it. This, it is contended, gives
opcration to the Explanation consistently with
the view that it is controlled by Art. 286 (2).
__The assumption underlying this argument
1s that the property in the goods passed in
State A when the instrument of sale was exe-
cuted, though the goods were then located in
State B. But this is not correot. It is one
thing to say that title to the goods passes at
the time when the instrument of sale was exe-
cuted and quite a different thing to state that
it passes at the place where it is executed. Con-
sidering the matter with particular reference
to the power of a State to impose tax, sale is
a practical conception having relation to the
right to enjoy and dispose of the goods, and
it is a well-scttled feature of all sales-tax lagis-
lation that the power to tax the sale is annexed
to the place where the goods are located at the
time of the contract. Under the general law
also, the position is that title to the goods
pﬁsses in the State in which the goods are
situated at the time of the sale. o

In 1906 AC 419 (Z40Y, there was a cOn-
tract of sale signed by both the paties in =&”
land with reference to goods situated 1 ’
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cd by State legislation, that Art. 286 (2) was

gerland. The action was laid in England for . _ :
. . of patent, and the point for decision cnacted i furtherance of that policy, as taxa- e
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preacl _ C X ! | , ; :
was whether it was !n;u[n;nnah[c there. [t tion by the States might become 50 heavy as
would have -hccn 1n:nnt;nna!1lv there if the 10 become burdensome 1O _lnl-:r-hlg_ltc com-
sale was mn England but not if it was in Swil merce; that the normal situation envisaged by
> It was held by the House of Lords that Article was, therefore, that no tax should

sales in the course of inter-State

zerland.
that the

aclit‘ﬂ ¢
(s stated by Lord

be levicd on ¢ _
trade, power being reserved in Parliament to

Lorcburn L. C., at p. intervenc in appropriatc €ascs and that consis-
421 tently with this policy, Art. 286 (2) 'r.br)uld be
«As T understood him, Mr. Cripps argued C""'Sl.r"‘:l,’ ) th?r‘ F"m!nm":‘f';n pl'fWIS;O’l‘l B
(hat the defendant_had ‘vended® these goods the Explanation as an emergency reserve.
in England within the terms of the patent. He The reply of the respondent was that the
admitted that merely to make a contract of cale intention of the Constitution as expresscd in
aould not be ‘vending® or, to usc a word in Art. 286 (1) (a) was to avoid multiple taxation
cense equivalent and in use more familiar, scl- of sales in the course of inter-State trade, and
ling. Buthe maintained that if the contract to  not to frec them from any taxation, that the
]l was made in England, &, in pursuance of Constitution did contemplate the levy of one
i coods were. by the consent of -buyer and tax on every sale, and that the construction
celier, appropriated to meet the contract, then of the appellant, if accepted, must place local
sales in a greatly disadvantageous situation as
against sales in the course of inter-State trade,

<ale was not in England, and that the
1id not lie. The position in law was

the transaction becamc a salc completed in

England. and that it did not signify whether )

the coods were at the time of such appropria- and that must result in driving out local trade
and business across the borders of the State.

tion in England or abroad.

cannot accept that view. A contract to (176) The appellant is undoubtedly right
<]l unascertained goods is not a complete sale, in his contention that the Constitution intend-
but a promise to sell. There must be added to cd trade and commerce within the Union to
it some act which completes the sale. such as be frce. But the question is whether that re-
delivery or the appropriation of specific goods  quires that there should be no tax at all at
1o the contract by the asscnt, express or im- any stage even when the goods have come 1o
plied, of both buyer and seller. Such appro- the end of their journcy as a result of sale.
priation will convert the executory agreement That clearly is not the law in America where
into a2 complete sale”. i_ntcr-Statc commerce is highly developed and
» . jealously protected. That the Con's.muuorl did
| 1 v opinion, if you must decide in what contemplate one tax on a sale in the course of
sty aI; . ’riati}on s b coiant inter-State trade when It Is for local consump-
et 'ltptl };ps g gt whcrcythc o tion is clear from the Explanation. To argue
i 45“::'&'. _; ba le‘ }?a,. lhco ool LC(tJh that frecdom from taxation under Art. 286 (2)
ﬁ;ﬂ; ‘sitfa:u?’".’ ut where & are at the js the normal condition, and that taxation
o g under the Explanation is an exception is to beg
In view of these observations it cannot be con- the very qucsl%u_n that we have got to decide.
tended that the title to the goods passed in No other provistons of the Constitution have
State A and that State B gets the right to tax been cited as expressive of that intention. On
by reason of the Explanation. Gate B gets the other hand, such indication as there is,

;’*‘f power to tax the sale not under the Ex- tends in the opposite direction.
14AnAtic a 2 P 1 . : .
’J}atc;ir[:lt;:n,l?tu[f‘,l::x(li:j‘rhéh;:rﬂg?!?{l:lri e Article 304 (2) which is an exception to
Cases which ‘ex hypothesi’ are outside Art. 286 Art. 301 authorises the imposition of a tax on
2), 2nd has only an indirect bearing on the imported goods when similar _goods locally
Question whether Art, 286 (2) controls the Ex- n}anufaclurcd are subject to a States tax pro-
Planation vided that such imposition is not discrimina-
' tory. It is true, as contended by the learned

a,gug-”sj It is necessary now to _rcfer to the Allnlrncy-.(jcncml. that under Art. 304 (a) the
what ifns addresscd by both parties b:}sc{_l on tax I8 !e_vu,:d on the goods whereas under Art.
tndest ere stated to be the broad principles 286 (2) it is laid on the transaction of buying
tions 05;”;13 the 'Cc)ns!nuurm z;pd on considera- and sclling. Buton a guestion of policy, what
. ardship or inconvenience arising from (_in]crcncc would it make whether the tax is
#Ppellant t?:r the other. It was argued for the imposed on the transaction of sale or on the
akers 5s 3} the intention of the Constitution-  import of goods, as in either case it must fall «
A urage g It._ec]oscd in Art. 301 was to en- on the consumers? That clearly is the reason-
T flow of trade and commerce ing of the majority of the® learned Judges i
1’ ¢ Union unimpeded and unobstruct- ‘AIR 1953 SC 252 at pp. 259-260 (B)gcsar:?{;
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there has been no satisfactory answer to it by
«the appellant.

(177) On the other hand, Art. 304 (a)
lends considerable support to the contention
of the respondent that it could not have been
the intention of the Constitution to place local
sales in a worse position than sales in the course
of inter-State commerce, which must be the
result of holding that sales in the course of
mter-State trade arc immune from taxation
under Art. 286 (2), While intra-State sales are
liable to be taxed under Entry 54. What
reason or justice can there be for making a
local purchaser of goods pay a higher price
therefor than what a purchaser of the same
goods agross the State line would have to pay?
Lhe only answer that was suggested was that
the State might refrain from taxing even intra-
State sales of those commodities which are the
subject-matter of inter-State trade.

Seeing that inter-State trade is happily an
cxpanding factor in national life, and that it
tends 10 comprehend an increasing variety of
goods, there will be left, if the suggestion of
the appellant is to be followed, very few com-
modities which the State could tax, and Entry
54 might as well be effaced from out of the
Constitution. There is, besides, the appre-
hension expressed by the respondent—and it
cannot be brushed aside as fanciful—that if the
contention put forward by the appellant is ac-
cepted, then it must inevitably result in local
trade shifting on to adjacent States. If the
scheme of the Constitution is, as T conceive it
to be. to put both intra-State sales and sales
m the course of inter-State trade on the same
footing—and that.is manifest on the language
of Art. 301—it mast follow that as the former
are liable 1o be taxed under Entry 54, the
latter should also be similarly liable (o be tax-
cd, and that is precisely what the Explanation
provides for.

(178) It was next argued for the appel-
lant that the view that under the Explanation
delivery States would be entitled to tax all
sales in the course of inter-State trade if goods
are dehvered for consumption there, would
render setlers liable to be taxed in all the States
in which their goods are sold, and that would
subject them 1o a perplexing multitude of
asscssment proceedings in several States and
that that must cause great inconvenience and
hardship in business circles. Our attention was
also invited to the provisions of the impugn-
ed Act relating to assessment and collection
of tax, and it was contended that they must
result in considerable harassment of the asses-
sees.  As against this, the respondent contend-

ed that the sellers had really no grievance in
the maiter as the tax would be ultimately paid
by the consumers, iind that, on the other hand,
if the contention of the appellant were to be

[Prs. 176-180] K. LR,

accepted, the States would have to lose a sub.
stantial portion of the revenue derived from
sales tax and that must seriously affect thejr
economy.

(179) It must be conccdcq that in the
view that the Explanation authorises the impo-
sition of tax on all sales in the course of inter.
State trade falling within its purview, non-
resident scllers will be liable to be taxed n
cvery State in which the goods are sold for
consumption, and that they must in conse.
quence be exposed to n}u!@ip_lc assessiment pro-
ceedings in different jurisdictions and that that
must cause inconvenience. But then, that jg
necessarily inherent in the Explanation whe.
ther it operates when the ban under Art. 235
(2) is lifted by Parliamentary legislation ag
contended for, by the appeliant, or even with-
out such law, as the respondent maintains,
That does not, therefore, appear to be very
material in construing the scope of the Expla-
nation.

The right which residents of one State
have to trade freely in other States is one con-
ferred by Article 301 and is a creature of the
Consititution and when the same Constitu-
tion provides for taxation of sales in the
course of inter-State trade by the Explanation
to Art. 286 (1) (a), and the inconvenience com-
plained of results from that provision and is
incidental to its enforcement, it does not sound
logical that the sellers should. while electing to
take the benefit under Art. 301, disclaim their
obligations under the Explanation.

(180) The point of substance against the
appellant is that the sellers are not the per-
sons really affected, as the incidence of taxa-
tion will ultimately fall on the consumers. The
Explax_lauon applies to goods delivered for con-
sumption within the State, and the tax imposed
on the sale of such goods js really a tax laid
on the purchasers for consumption. It might
happen that such purchasers are numerous and
scattered all over the State, and that must be
so when the goods sold are, as in the present
case, medicines, The power to tax in such a
case can be effectively eyercised only through
the seller. No administrative machinery can
succeed in reaching the consumers when their
name is legion, and ag the seller is merely to
pass on the tax to the consumer, he is, in fact,
constituted collector of the tax on behalf of
the State. This is the practice largely adopt-
ed in America in the collection of Use Tax,
and its validity has been repcatedly affirmed.
A recent decision on the question is that in —
‘Oeneral Trading Co. v. State Tax Commis-
sion’.  (1943) 332 US 335 (Z54). There, the
State of Towa imposed a Use Tax on a foreigh
Company in respect of goods distributed by it
for consumption within the State. In uphold-
Ing the tax, Frankfurter J., observed : ;
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«Tp make the distributor the tax collector

for thc State is a familiar and sanctioned
device. ‘Mpnamolm‘ Oil Co. v. Johnson’,
(1933) 292 US 86: 78 Law Ed 1141 at pp.
1147, 1148 (Z55); — ‘Felt & T. Mfg. Co. v.
Gallagher’, (1938) 306 US 62 (Z56).
It was argued by the appellant that in the
gbove case, the forcian Company was “a re-
failer maintaining a place of business™ within
the State.  But as the tax in question was not
a sale-tax but a usc 1ax payable by the pur-
¢chaser, 1l would be wholly irrelevant whether
the distributor had a place of business within
ihe State, and that indeed is what is stated in
the judgment itself.

(181) Even looking at the matter from the
practiczl standpoint, it is casy to exaggerate
the inconvenience which the Explanation
micht cause. If sellers have trade and com-
merce all over the States, theirs must un-
doubtediy be a big business. That means that
&ey would have, for the purpose of the busi-
sess, adequate clerical establishment—accoun-
tants. correspondence clerks and so forth.
Regular account books would be maintained
showing the dispatch of goods to dealers and
purchasers in other States. And thus, all the
materials on which returns have to be made
would be already there. The additional bur-
den will consist in this that in posting the en-
triss in the ledger accounts, separatc folios
will have to be opened for the several States.

This is no doubt additional work thrown
on the sellers, but viewed in its true perspec-
tive, it is too unsubstantial to deny the States
2 substantive power to tax. Itis said that
there would be considerable harassment of the
gellers vnder the provisions of the impugned
Act. But why should there be? It must be
presumed that sales-tax officers will do noth-
mg pniair or oppressive, and the correspond-
the parties preceding the pro-
ceedings shows a just and sympathetic attitude
on the part of the respondent. True, some of
the provisions of the Act are of a stringent
character. But they have terrors only for those
who would evade and avoid tax, and persons
fike the appellant doing big business of an all-
India character and maintaining regular and
Correet sccounts have nothing to fear from

fm.

(122) Now, let us look at the other side of
.Sl:legmi'tum- Prior to the Consututmn: the
s 1ad the power to tax even sales in the
B irse of inter-State trade and commerce, and
n:ls stated that a substantial portion of their

venue was derived from this source.  TH
Astitution cnacted Art. 286 ) with a
View tr o enacte rt. 286 (1) (a) with a
Caisss (;rvr_nd multiple taxation of s'ales in the
fior oF inter-State trade, and it is the con-
on of the respondent that the Explanation

- °n j . ; .
s true interpretation provides for a single

1955 §, C./93b, 94 & 95a
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those sales, at the stagCe
of consumption. If the conlention of the ap-
pellant as to the scope of the Explanation and
of Art. 286 (2) is accepted, this tax could’not
be levied after 31-3-1951, and the Slates would
have lost a substantial source of revenue.
What is the substitute that the Constitution has
provided herefor? None. In the result, there
must be, as argued by the respondent, a finan-
cial crisis in the affairs ¢f the States.

The position, therefore, is that we have
to choose between depriving the States of their
power to imposc a tax on which their very
existence depends, and  exposing the sellers
having business outside their State 19 the in-
convenience of multiple assessment proceed-
ings. In that situation, can there be any doubt
as to what our decision should be? Surely, the
claim of the State should have precedence over
that of individuals. It is very significant that
all the States which have intervened have,
with one exception, strongly supported the
stand of the respondents. That exception is the
State of West Bengal. The learned Attorney-
General appearing for this State did not con-
tend for any right in it to tax the sales. His
argument was that neither West Bengal nor
Bihar was entitled to tax by reason of Art. 286
(2). The intervention of West Bengal is, there-
fore, not for protecting its rights but for the
vindication of the law, as it conceives it to

be.

taxation of

(183) Tt was suggested for the appellant
that the solution to the problem lay in the
Centre taking over the subject of tax on sales
in the course of inter-State trade, provision
being made for distribution of the receipts
among the States under Art. 269 after making
the necessary amendments to the Constitution.
Our duty is to construc the provisions as they
stand and not to discuss questions of policy
which it is for the Legislature to decide: and
if T examine the suggestion of the appellant,
it is only for the purpose of finding out what
light it throws on the present controversy, and
how far it will be an improvement on the pre-
sent position under the Constitution.

Under Entry 48 in List II of the Govern-
ment of India Act, 1935, the States had the
power to impose tax on sale of goods and ad-
vertisements. When dealing with shis topic, the
Constitution-makers took over advertisement of
newspapers to the Union List, the residue being
left to the States., Thus, the decision to en-
trust the power to taxs sales to the States was
deliberate, and there is good reason for it.
Sales might take place either in the course of
inter-State trade or be intra-State. There can,
be no question of the Centre taking over taxa-
tion of intra-State sales. To confer a power
on the Centre to tax sales in the course of
inter-State trade alone would be to dichoto-
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emisc the power to impose sales tax and dis-
tribute it between the States and the Centre.
For such a course, there does not appear to be
any precedent, anywhere, and the practical in-
convenience attendant thercon is obvious.
Morcover, let us assume that the Centre takes
over the taxation of sales in the course of
inter-State trade. What difference will it make
in the present position? So far as sellers are
conecrned, they will*have to submit one con-
solidated statement of all the sales outside their
State instead of splitting them according to the
States in which the sales are effected, and
there will be a single assessment proceeding
instead of as many as the States where the
sales take palce. That would no doubt avoid
much of inconvenience. But, so far as the
burden of taxation on the sellers is concerned,
the position would be exactly what it is now.
And on what principle is the Centre to distri-
bute the tax realisations among the States? It
can only be on the basis of receipts from the
several States. And there is justice in each
State claiming what is realised from the con-
sumers resident within its territory. That is
precisely the scope of the consumption tax
under the Explanation.

Thus, the suggestion of the appellant, if
acted upon, will not relieve it from the liabi-
lity to be taxed; it will only reduce the assess-
ment proceedings from many to one. In other
words, the relief will be with reference not to
substantive rights, but to a matter of proce-
dure. But the contention of the appellant that

article 286 (2)..controls the Explanation
is directed not against the procedure
in the assessment of tax, but against

the very liability to be assessed to it, the ‘argu-
mentum ab inconvenienti’ being availed of as
a ground for denying it. The suggestion, there-
fore, that the taxation of sales in the course
of inter-State trade should be left to the Cen-
tre lacks substance.  Even with reference to
the inconvenicnce that might result from the
multiplicity of assessment proceedings it is one
which is capable of being removed without
disturbing the existing scheme of the Consti-
tution, by Parliament cnacting a law constitut-
ing an authority under Art. 307 and conferr-
ing on it power to receive from the sellers one
consolidated statecment of all their sales out-
side their State and determining the precise
extent thercof eflected in the scveral States &
making that determination final for purposes
of assessment by the States. That would, on
the one hand, secure to the States the finance
legitimately due to them under the Explana-
-tion, and at the same time, save the sellers
from the harassment of multiplicity of proceed-
ings. Such a law cannot be impugned as tres-
passing on the exclusive domain of the States
to impose sales tax under Entry 54, as the

Bencan Iaaroyiry Co. v. STATE OF DIUAR
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authority to imposc the tax would contipy, l
be the States. v

It is the law of the scveral States that will
determine the conditions under which, angd
the rate at which, the tax will be chnrgcahlﬁ(
It is the machincry sct up by the States that
will make the assessment and collect the laxes
and these realisations will find their Way ingo
the collers of the States. The effect of the
Act would be only to enact a rule of cvidence
on which the assessing authorities have tq a;[‘
Such a law would not conflict with any of y,
provisions of the Constitution. It is scarg
necessary to add that this suggestion is g
by way of answer to the one put forwarg by
the appellant, and even if there are Constiy.
tional difficulties in the way of acting op it
that would not affect the decision of this ap,
peal, which must turn on the provisions of the
Constitution as they stand.

(184) Having carefully considered the
arguments addressed by the learned counsel
appearing for the parties to the appeal and for
the interveners, 1 am clearly of opinion that
the sales falling within the Explanation are, by
reason of the fiction enacted therein, intra-
State sales, that accordingly they fall outside
the ambit of Art. 286 (2) and are unaffected by
the prohibition contained therein. In coming
to this conclusion, I have considered the ques-
tion afresh and on its own merits as if it were
‘res integra’. But, in fact, it is concluded by
the decision of this Court in ‘AIR 1953 SC 252
(BY, to which reference has been made in the
course of the discussion.

It is conceded that if this decision is to
govern, then this point would have to be found
against the appellant. But it is contended that
1t 1s erroncous and should not be followed.
That raises the question whether this Court
has the power to reconsider a previous judg-
ment given by it on the identical issue. AS
tnc point arises for decision for the first time
before this Court, and as our pnonouncerm:nt
thereon must be of the highest importance. We
have heard arguments as to what the practice
is in. the highest judicial tribunals of other
countries with reference to this matter. .

(185) In “(1898) AC 375 (HY. it was he
by the Housc of Lords that its decision on 2
question of law was conclusive and binding o2
the House in subsequent cases and that if 1
was erroneous, it could be set right only by 3%

Act of Parliament. The practice befor¢ [111:1:

Privy Council however has been different- .
‘(1877) 2 PD 276 (Z5), Lord Cairns dealin®
with this question observed as follows: s

“In the case of decisions of final CU‘; il
of appeal on questions of law affecting ©

e
rights, especially rights of property, there aa

strong reasons for holding the 'decisiOl};-q
general rule, to be final as to third partic>

as
The
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Jaw as 10 rights of property in this country is

a greal extent based upon and formed by
ccisions.  When once arrived at, these
become clements in the composition
the law, and the dealings of i:]:l_lll-.ltltl are
pascd upon a reliance on such decistons.
Even as to such decisions it would per-
haps be d_iﬂicult to say that they were, as 10
third partics, undcr all circumstances and 1n
all cascs absolu_!cly final, but they certainly
.ought not to be reopened without the very
sceatest hestation & . '
The case before the Board was onc involving
gestions of ccclesiastical law, and it was held
that in such cases their Lordships were frec to
examine for themselves the rcason on which
the prior decision rested and to decide on their
own view of the matter. The authorities bear-
ing on this question were reviewed by the
prvy Council at some length in AIR 1929
pC §4(Q), and the result was thus summed up:
“There is no inherent incompetency in
ordering a rehearing of a case already decided
by the Board, even when a question of a right
of property is involved, but such an indulgence
will b2 granted in very exceptional circum-
stances only. It is of the nature of an ‘extra-
ordinarium remedium.”
This opinion was reiterated in AlR 1946 PC
88 (Z30), wherein Viscount Simon said :

“Their Lordships do not doubt that in
tendering humble advice to His Majesty they
are not absolutely bound by previous decisions
of the Board, as is the House of Lords by iis
own judgments. In ecclesiastical appeals, for
instance, on more than one occasion, the
Bozrd has tendered advice contrary to that
given in a previous case, which further histo-
rical research has shown to have been wrong.

such d
decisions

%

1 But on constitutional questions it must be

seldom indeed that the Board would depart
from a previous decision which it may be
assumed will have acted upon both by Gov-
emments and subjects.”

\Thus, the practice of the Privy Council has
tbeen to recognise a power to reconsider its
Previous decisions, but it is exercised only in
%ceptional circumstances. In (1914) 18 CLR
34 (J), the High Court of Australia has ruled

|that it has the power to examine the correct-

?hess of its previous decisions. The practice of
¢ Supreme Court of America is that it has

g o8 ‘ a s
Ohsidered itself free to reconsider its previous

Ceisions especially when they relate to -
tong of constitutional law. (Vide Wi}lou?;llﬁ)sy
onstitutional Law, Vol. I, pages 74 and
giv(:ﬁnfd thg cases -cited there). The reason
ot 1 or this view is that while errors of law
caring on constitutional provisions could

: er;rected by ordin;lry process of legislation,
10T on a question of constitutional law

© set right only by resort to the dilatory
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and cumbersome machinery of amending the
Constitution. (Vide (1943) 321 US 649 (213)).°

This reasoning will also be applicable to
decisions involving interpretation of our Con-
stitution. It was argued for the respondents
that Article 141 gives the decisions of this
Court the status of law, and that, therefore, if
they are to be changed that could be only by
process of legislation. Article 141 only en-
acts that the decisions of this Court arc bind-
ing on all courts, and that does not stand in
the way of this Court itself, reversing or modi-
fying a previous decision, as when that is done,
such decision would thereafter become itself
the law under that Article. There is, there-
fore, good reason for holding that tiis Court
has the power to reconsider, in appropriatc
cases, a previous decision given by it.

(186) The question then arises as (o the
principles on which and the limits within which
this power should be exercised. It is of course
not possible to enumerate them exhaustively,
nor is it even desirable that they should be
crystaliised into rigid and inflexible rules. But
onc principle stands out prominenily above
the rest, and that is that in general, there should
be finality in the decisions of the highest courts
in the land. and that is for the benefit and
protection of the public. In this connection,
it is necessary to bear in mind that next to
legislative enactments, it is decisions of Courts
that form the most important source of law.
It is on the faith of decisions that rights are
acquired and obligations incurred, and States
and subjects alike shape their course of action.
It must greaily impair the value of the deci-
sions of this Court, if the notion came to be
entertained that there was nothing certain or
final about them, which must be the conse-
quence if the points decided therein came to
be reconsidered on the merits every time they
were raised.

* It should be noted that though the Privy
Council has repeatedly declared that it has
the power to reconsider its decisions, in fact,
no instance has been quoted in which it did
actually reverse its previous decision except in
ecclesiastical cases. If that is_the correct posi-
tion, then the power to reconsider is one which
should be exercised very sparingly and only
in cxceptional circumstances, such as when a
material provision of law had béen overlook-
ed, or where a fundamental assumption on
which the decision is based turns out to be
mistaken. In the present case, it is not suggest-!
ed that in deciding the” question of law as they
did in AIR 1953 SC 252 (B), the learned
Judges ignored any material provisions of law,’
or were under any misapprehension as to g ®
matter fundamental to the decision. The
arguments for the appellant before ué, were
in fact only a repetition of the very conten-




744 Supreme Court

Jons which were urged before the learned
Judges and negatived by them. The question
then resolves itself to this. Can we differ from
a previous decision of this Court, because a
view contrary to the one taken therein appears
to be preferable? I would unhesitatingly
answer it in the negative, not because the view
previously taken must necessarily be infallible
but because it is important in public interest
that the law declaregl should be certain and
final rather than that it should be declared in
one sense or the other. That, I conceive, is
the reason behind Article 141, There are ques-
tions of law on which it is not possible to
avoid dilference of opinion, and the present
case is fisclf a signal example of it.

The object of Article 141 is that the deci-
sions of this Court on these questions should
settle the controversy, and that they should
be followed as law by all the Courts, and if
they are allowed to be reopened because a
different view appears to be the better one,
then the very purpose with which Article 141
has been enacted will be defeated, and the
prospect will have been opened of litigants
subjecting our decisions to a continuous pro-
cess of attack before successive Benches in
the hope that with changes in the personnel
of the Court which time must inevitably bring,
a different view might find acceptance.

I can imagine nothing morc damaging to
the prestice of this Court or to the value of
its pronouncements. In (1914) 18 CLR 54 (J),
it was observed that a question settled by a
previous decision should not be allowed to be
reopened “upon a mere suggestion that some
or all of the Members of the later Court might
arrive at a different conclusion if the matter
was ‘res integra’.

Otherwise, there would be grave danger
of want of continuity in the interpretation of
the law”. (per Grifliths, C. J. at page S58).
It is for this reason that Article 141 invests
decisions of this Court with special authority,
but the weight of that authority can only be
what we ourselves give to it. ,

(187) It was suggested as a ground for re-
considering the correctness of the decision in
AIR 1953 SC 252 (B), that it had caused great
hardship to the business world. I have already
held that there is not much of substar_xce in
this complaint. On the other hand, acting on
the view that the Explanation confers on the
delivery States power to tax the sales, several
States amended their Sales Tax Acts in 1951
by inserting appropriate provisions and it 18
represented before us that for some years,
taxes have been collected by the States on the
basis of these provisions.

If we are nows to hold that the view taken
in AIR 1953 SC 252 (B), is erroncous, the
consequences will be to render the amended

Bexean InvuniTy Co. v. STATE oF Bimsn
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provisions inoperative and the collections of
taxes made thereunder illegal. The States wij
then be not merely powerless to tax sales fall.
ing within the Explanation in future, but wi}
have actually to refund whatever they might
have collected in the past.

I can sece no end to the chaos, confusicn
and trouble that must ensue on such a deci-
sion—a situation that can be retrieved only by
Parliament removing Art. 286(2) out of the
scene with retrospective operation, and all this,
to benelit not the consumers who are the per.
sons really affected but the sellers who are
only statutory middlemen for collection, some
of whom are stated to have collected sales tax
from purchasers outside their States.

I consider it wholly inexpedient that oyr
power of reconsideration should be exercised
for that end. This, of course, is apart from
my conclusion that on a correct interpretation
of the Explanation and Art. 286(2), the res-
pondents have the power to tax. In the re-
sult, this point must be held against the ap-
pellant.

(188) 4. I shall now consider the question
urged by the appellant that the Bihar Sales Tax
Act is invalid on the ground that it is extra-
territorial in operation and ‘ultra vires’ the
powers of the State Legislature. The Consti-
tutional provisions bearing on this question are
Arts. 245(1) and 246(3) which are as follows :

“245. (1) Subject to the provisions of this
Constitution, Parliament may make laws for
the whole or any part of the territory of India,
and the Legislature of a State may make laws
for the whole or any part of the State.

246. (3) Subject to clauses (1) and (2), the
Legislature of any State specified in Part A or
Part B of the First Schedule has exclusive
power to make laws for such State or any part
thereof with respect to any of the matters enu-
merated in List IT in the Seventh Schedule (in
this Constitution referred to as the “State
List”)”.

The contention of the appellant is that the
words “for the whole or any part of the State™
in Art. 245(1) and “for such State or any part
thereof with respect to any of the matters enu-
merated in List II” in Art. 246(3), impose a
territorial limitation on the jurisdiction of the
State Legislature; that under these provisions
it can enact laws only for persons and pro-
pertics within the State and that the provisions
of the Act to the extent that they impose tax
on sellers who are outside the State are ‘ultra
vires’.

o It was also contended that the impug“f:d
provisions were extra-territorial in their opera-
tion, and were beyond the competence Of,‘i“
State Legislature. The questions thus raise”
are of great importance involving the del%‘;‘i ’
nation of the nature and extent of thc POV™

%
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which a State has to make laws in respeet of
the matters enumerated in List 11.

(189) It is necessary, to begin with, to
definc the precise meaning of the words “extra-
territorial o_pcrulion". A sovereign State has
lenary jurisdiction to cnact laws for its own
territory. Such laws may be in respect of per-
gons within the territory whether citizens or not,
of property, immovable or movable, situated
within the State; or of acts and events which
occur within its borders. In Maxwell on In-
terpretation of Statutes (10th Edn. p. 144) the
Jaw is thus stated :

“primarily, the legislation of a country is
rerritorial.  The general rule is, that ‘extra
territorium jus dicenti impune non paretur.
The laws of a nation apply to all its subjects
and to all things and ‘acts” within its territories.”
In “Conflict of Laws—Restatement of the
Law” by the American Law Institute, the posi-
tion is thus summed up :

“47. A State has jurisdiction over a per-
son:
(a) if he is within the territory of the State,
(b) if he is domiciled in the state although
not present there,

(c) if he has consented or subjected him-
self to the exercise of jurisdiction over him
either before or after the exercise of jurisdic-
tion.
(48) An immovable thing is subject to
the jurisdiction of the State within which it is.

(49) A chattel is subject to the jurisdic-
tion of the state within which it is.

(56) A state has jurisdiction over all ‘acts

done or events occurring within the territory
of the state’, and over all failures to act in
cases where there is a legal duty to act within
the state.”
The legislation in respect of thc above matters
1S intra-territorial, notwithstanding that it
might operate on persons residing outside the
State. Thus, a law of a State taking over the
management of lands of absentee-landlords
must operate on owners who are residing
abroad, But in strictness, this is not cxtra-
territorial legislation but legislation in respect
of lands within the State.

Likewise, a law with reference to act or
events which occur within the State is not
extra-territorial, though it might have to be
:l“dfgrtc;]?él Sat%ainst a person who is rcs.iding out-
o ate. Such a lz_lw 1s one in respect
]a“an act or event v»:nh:_n the State. These
. vs, though mtra-lcrrgtona[, arc often loosely
escribed as extra-territorial in operation. |
Opﬂ;{{ this context the words “extra-territorial
e ion” connote laws in respect of pro-
avin; i?r;: ;é:tts or events within a State but
the State. pact or operation on persons outside
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bupreme LOLLL =

(190) There is another sense in which
these words arc used. When a State enacise
a law with rcference to an act or cvent which
takes place outside its territory, it is described
as extra-territorial, and such legislation is re-
cognised as valid by rules of International Law
where it is dirccted against its own nationals
and persons in its service.

Thus, in “Conflict of Laws—Restatement
of Law” it is observed that "a nation has juris-
diction over its nationals” although not present
within the territorial limits of the nation”.
(page 78). In Corpus Juris Secundum, exira-

territoriality is defined as “the act by which a

State extends its jurisdiction beyond its own
nother State”.

boundaries into the territory of a
and it is added that “thc almost self-evident
proposition should perhaps also be noted ‘in
this connection that a sovereignty has power
to make laws regulating the conduct of its sub-
jects, while beyond the limits of its territorial
jurisdiction”. (Volume 15, pages 868-869).
“Extra-territorial Legislation”, says Whe-
are, “simply mcans legislation which attaches
significance for courts within the jurisdiction
to ‘facts and events occurring outside the juris-
diction’ . (Statute of Westminster and Domi-
nion Status by Wheare, 4th Edition, page 167).
A typical illustration of this class of legislation
is furnished by S. 4, Penal Code, which en-

acts that
“the provisions of this Code apply also to

any offence committed by—

1. any citizen of India in any place with-
out and beyond India;

2. any person on any ship or aircraft re-
gistered in India wherever it may be.

Explanation : In this section the word
‘offence’ includes every act committed outside
(India) which, if committed in (India) would
be punishable under this Code.

Tllustration : A (who is a citizen of India)

commits a murder in Uganda. He can be
tried and convicted of murder in any place in
(India) in which he may be found.”
In this connection, oxtra-territorial legislation
means a law of a State with reference to .its
own citizens in respect of acts or events which
take place outside the State. In discussing
questions relating to extra-territorial operation,
it is desirable that the two connotations of the
words should be kept distinct and separate.

As the impugned Act purporis to tax sales
within its territory, its operation against per-
sons who are residing outside but in respect

ate is extra-territorial in

of sales within thc.S! {rg
the first sense, and 1t 18 the validity of the pro-

visions of the Act in this sense that this appeal
is concerned with. "

(191 Now, the questjon is, can a State
Legislature make laws with extra-territorial
operation in the sensc stated above? The ap-




T et e e =

(46 Supreme Court

peilant contends that it cannot, and calls in
«aid observations and decisions of the Privy
Council with reference to the powers of a
subordinate or colonial legislature to enact
laws with extra-territorial operation.

In — *Macleod v. Atiorney-General for
New South Wales’, 1891-AC 455 (Z57), the
point for decision was whether an Act of New
South Wales conferred, on its true construc-
tion, jurisdiction on,the Courts within the
Colony to try an oflence of bigamy committed
presumably by its national in America. In
construing it as intended to apply to crimes
commiited within the State, Lord Halsbury,
L. C. observed that the jurisdiction of the
colonics «to enact laws was “confined within
their own territories”, and that “it would have
been beyond the jurisdiction of the Colony”
10 enact a law in respect of a crime commit-
ted cutside their territory.

These observations refer to extra-territori-
al operation in the second sens¢ stated above,
and have no application when the law of the
State is in respect of an act or event taking
placs within its territories. In — ‘Commercial
Cable Co. v. Attorney-General of Newfound-
land’, 1912 AC 820 (Z53), the question was
with reference to a law of Newfoundland im-
posing a tax on telephone companies in res-
pect of cables landed or established in the
Colony. In discussing the scope of these pro-

visions, Lord Macnaghten observed at page
826 :

(13

ile, of course, it was competent to im-
pOse taxation on cables within its territorial
jurisdiction, it was not competent for the Gov-
ernment to lay a tax on cables outside its
territorial jurisdiction.”

These observations again have no bearing on
the point now under consideration whether a
law enacted in respect of an act or event oc-
curring within the State is incompetent, if
it seeks 1o operate on a person concerned n
the act but residing outside the State. In —
‘Nadan v. The King’, 1926 AC 482 (Z59), the
question was as to the validity of S. 1025 of
the Criminal Code of the Dominion of Canada
which enacted that “no appeal shall lie in cri-
minal case to any authority in the United King-
dom by way of appeal or petition to His
Majesty in Ceuncil”.

It was held by Viscount Cave, L. C.. that
that section was repugnant to the Privy Coun-
cil Acts of 1833 and 1844, and was therefore
void under the Colonizl Laws Validity Act,
1865, and that accordingly the appeal to the

Tivy Council was competent. He also obsery-
-ed that however widely the powers of the
ominion Parliament be construed, they were
confined to action t& be taken in the Dominion,
and could not extend to annulling the prero-

Bescan InyoNiry Co. v. STATE oF Braan

.arises for determination.

{Pgs. 191.192] A.L R.
gative right of the King in Council to grant
special lcave to appeal.

As the law in question was in respect of
crimes committed within the State, these ob.
servations are capable of the construction
which the appellant seems to put on them that
suca a law would be incompztent to the €X-
tent that it is to have operation outside the
State. But it must be mentioned that the *vires’
of the action to be taken under the Act with-
in the State itself was affirmed in unqualified
terms, and that is what we are concerned with
in this appeal.

The question, however, must now be taken
to be settled by the decision in ‘AIR 1933 PC
16 (Z17). There, the question related to the
validity of Ss. 151 and 207 of the Customs
Act of Canada under which the officers of the
State were authorised {o search ships within
12 miles of the coast, and scize dutiable goods
found in them, the provisions being obviously
intended to aid in the effective collection of
customs.

There was no dispute that the legislation
was within the competence of the Dominion
Legislature, customs being one of the topics
enumerated in S. 91, British North America
Act, 1867, but the attack was on the validity
of Ss. 151 and 207 on the ground that their
operation was extra-territorial. Thus, the ques-
tion raised is the very question which now
In holding that the
legislation was valid, Lord Macmillan observy-
ed as follows:

“Once it is found that a particular topic

of legislation is among those upon which thz
Dominion Parliament may competently legis-
late as being for the peace., order and good
Government of Canada or as being one of the
specific subjects enumerated in S. 91, British
North America Act, their Lordships see no rea-
son to restrict the permitted scope of such
legislation by any other consideration than is
applicable to the legislation of a fully Sovereign
State”. ,
The law as settled by this decision may thus
be stated: Whether a subordinate Legislature
has power to enact laws with extra-territorial
operation will depend on the terms of the Con-
stitution Act which creates it and subject to
any limitations contained therein, it has in res-
pect of the topics assigned to it powers of
legislation as plenary as the Sovereign Legis-
lature which constitutes it.

(192) It was argued by Mr. N. C. Chatter-
jee that subsequent to the decision in _ AI%
1223 PC 16 (Z17y, the Privy Council ha
again to consider in — *‘British Coal COI‘PC;fé‘I'
tion v. The King’, AIR 1935 PC 158 at p-'l o
(£60), the validity of a Canadian law % 1:hc
had extra-territorial operation, and thcre%g)._
grounds of the decision in ‘1926 AC 482 ( .
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were stated at page 161 with apparent ¢ .
val, and that though the lc,gisl;Ftlijtr)llllul\t'a:pEéﬁl
to be valid, it was because of the Statute of
Westminster, 1931, and that in the absence of
a similar statute for India, the Legislature of
this country had only the limited powers re-
cognised 1n 1926 AC 482 (Z59), and that
extra-territorial legislation was incompetent.
But there 1s nothing in the observations in
sAIR 1935 PC 158 (Z00), rclied on by the
appellant, to support the contention that the
view expressed in 1926 AC 482 (Z59), was
adopted n preference to that taken in AIR 1933
PC 16 lél?): in fact, there was no decision at all
on this point. Nor docs the fact that the Statute
of Westminster has conferred an cxpress
wer on the Colonial Legislature to enact laws
with extra-territorial operation aflect the
weight to be attached to the conclusions come
o 1n ‘AIR 1933 PC 16 (Z17), because they
were reached, not with reference to the Statute
of Westminster about the applicability of which
retrospectively to the case before the Board
there was controversy, but on general princi-
ples, and what is more to the present case, it
was the law as declared in ‘AIR 1933 PC 16
(Z17), that was before the framers of the Con-
stitution when they enacted Ss. 99 and 100 of
the Government of India Act, 1935.

(193) Turning now to the Constitutional
provisions under the Indian law, this topic is
dealt with in Ss. 99 (1) and 100 (3) of the Gov-
ernment of India Act. To understand the pre-
cise scope of these provisions, it is necessary
to examine the position under the previous
Constitution  Acts. Section 43 of the
Charter Act, 1833 (3 and 4 Will. IV, Chap. 85)
conferred power on the Governor-General in
Council “to make laws and regulations for all
PEISOMS .evuerusercarennsonsassensansasss and for all
Courts and for all places and things whatsoever
“within and throughout the whole and cvery

part of the said territory’ .

In the Government of India Act, 1915 (5
and 6 Geo. V, Ch. 61) the corresponding pro-
vision was S. 65 (1) (a) which enacted that the
Indian Legislatures have the “power to make
laws for all persons, for all Courts and for all
places and things within the British India”.
Under these provisions, it cannot be doubted
that the Indian Legislatures would have had
1o jurisdiction to cnact laws operating on per-
sons who were not within the State, as that
would be plainly opposed to the limitation that
they should be “for persons within the terri-
tory™.

Both S. 43 of the Charter Act, 1833 aind
S. 65 (1) (a) of the Government of India Act,
1915 are based on the theory which was then
widely held that a subordinate Legislature had
10 compelence to enact laws with extra-terri-

-
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IO.I‘IEII operation. Then came the Government
of India Act, 1935. Sections 99 (1) and 100
(3) which arc relevant provisions are as fol-'
lows:

“99. (1) Subject to the provisions of -this
Act, the Federal Legislature may make, laws
for the W]llTLIC or any part of British India
or f'm' any Federated State, and a Provincial
Legislature may make laws for the Province
or for any part thercof.

100. (3) Subject to the two preceding sub-

sections, the Provincial Legislature has, and
the Federal Legislature has not, power to make
laws for a Province or any part thereof with
respect to any of the matlers enumerated in
List 11 in the said Schedule (hereinaffer called
the “Provincial Legislative List”)”.
The language of these sections marks, it will
be noticed, a wide departure from that of S. 43
of the Charter Act and S. 65 (1) (a) of the
Government of India Act, 1915. The limita-
tion that the legisfation should be for persons
or things within the territory has been remov-
ed. Insiead, it is enacted that it could be “for
the whole or part of British India in the case
of Federal Legislature” and “for the Province
or part thereof in the case of Provincial Legis-
lature”, and under S. 100 (3), the power is to
make laws for a Province or a part thereof
with respect to the matters enumerated in List
1I.

Under Ss. 99 (1) and 100, the legislative
power of the Centre or the Province is deter-
mined by two conditions. It must be for the
territory specified, and it must be in respect of
the topics enumerated in the respective lists.
If these conditions are satisfied, then the law
is valid notwithstanding that it may have im-
pact or operation outside the State.

The scope of the legislative power con-
ferred by Ss. 99 (1) and 100 is precisely the
same as that conferred on the Legislatures of
Canada under Ss. 91 and 92 of the British
North America Act. That was also a power
conferred on the Dominion Parliament or the
Provincial Legislature to make laws for the
Dominion or the Province in respect of the
matters mentioned in Ss. 91 and 92 respec-
tively.

It is on the construction of these provi-
sions that Lord Macmillan held in ‘AIR 1933
PC 16 (Z17), that the Dominien Legislature
was compelent to enact laws in respect of
those matters even if they had extra-territorial
operation. ~ The framers of the Government
of India Act, 1935, changed the language of
S. 65 (1) (a), Government of India Act, 1915,
and substituted words similar to those in Ss.
91 and 92, British North America Act,*1867.

[t is a reasonable deduction to make that
they intended to give effectrto the Jaw as declar-
ed in ‘AIR 1933 PC 16 (Z17y. A law which
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satisfies the two conditions prescribed in Slq 99
(1) and 100, therefore, must be held to be Intra
*vires, even though it might have extra-terri-
torial operation,

"(194) The precise extent of the powers
conferred by Ss. 99 (1) and 100 has also been
the subject of considerable judicial considera-
tion. In ‘AIR 1944 FC 51 (Z23)\ the question
Was as o the lability of a Company which
was incorporated under the English Companies
Act having its main ®flice in England and no
place of business in India to be assessed to
income-tax under the provisions of the Indian
Income-tax Act. The Company held the bulk
of shares in nine Companies which were also
registered in England and controlled from
there, and carried on business in British India
and carned profits.  Dividends in respect of
these profits were declared in London & paid
to the assessee in London, The Explanation
0S8 4 @M © of the Indian Income-tax Act
enacts that a dividend paid outside British
India shall be deemed to be income accruing
In or arising in British India to the extent to
which it has been paid out of profits subjected
10 1ax in British India. The income-tax autho-
rities claimed that the dividends received by
the assessee-Company were liable to be taxed
under this provision. The Company resisted
the claim ‘inter alia’ on the ground that as it
Was not resident in British India and did not
@ty on business there, the Indjap Legisla-
ture had no competence to impose a tax on
it, and that the provisions of the Act were
‘ultra vires’ as ¢xtra-territorial in their opera-
tion.

This  contention succeeded before the
High Court of Calcutta, the Chief J ustice ob-
serving that the impugned provision amount-
€d 1o the “Legislature of British India without
specific or apparent authority stretching out its
legislative arm and physical hand beyond Bri-
tish India into other countries in an attempt
10 tax persons and property there not subject
to its laws™; and Mitter 15 characterising it as
a “piece of exira-territorial legislation not by
a superior or Dominion Legislature but by a
subordinate Legislature”. On appeal, this
decision was reversed by the Federal Court,
Spens C. J., who delivered the judgment of the
Court held firstly that as the source of the in-
come which was subjected 10 tax was Indian,
it was competent for the Indian Legislature to
Impose a {ax thereon, and ‘no question of ex-
tra-territorial operation arose’.  That is to say,
Entry 54 in List 1 gave,power to the Indjan

gislature to tax income which arises from
British India, even though the person to be tax-
ed was. not resident within British India. He

also held that even if an element of extra-terri-
toriality was Involved, the legislation was not
bad. on that

account, because S. 99 (1) and S.
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100, Government of India Act, 1935 were iy
tended to embody the law as declareq m ‘Al

1933 PC 16 (Zl?y. and to conier on the
Indian Legislature plenary powers of Itgisl&,
tion in respect of matters  mentioned gy, the
lists, departing in this respect from the pogt
tion under S. 65 (1) (a) of the GO'\‘Cqucm of
India Act, 1915, :

(195) In *Wallace Brothers & Co. L "
Commissioner of Income-tax, Bombay AIR;
1945 FC 9 (Z61), the appellant was™ 5 Cony.
pany registered in  England and contryg
from there. It held a 14/32 share g f
called  Messrs. Wallace & Co., which Wag
carrying on business in Bombay, Tk an
lant was sought to be taxed not merely on ;
income as partner of the Bombay firm zhom
which there was no dispute but also 0n the i
come of over seven lakhs of rupees which hag
arisen and had accrued to it abroad. The 3
pellant resisted the claim on the gronnd tha
the provisions of the Indian Act were “ultr
vires’ as their operation was eXtra-teritorial
inasmuch as they sought to tax incomz of 3
non-resident received abroad.

The Feden
Court rejected this contention. It held that if the

person proposed to be taxed had sufficient besi
Diess connection with British India, that wozld
confer a jurisdiction on the Indian I egislatum
to tax him, & that what heads of income in hi
hands should be taxed Was a matter of policy
which was within the province of the Lesis
lature to decide. Tt also held that the provi-
sions of the Act were “not in their operatica
extra-territorial in the strict legal sense™. There
Was an appeal against this judgment to the
Privy Council, i. ¢, ‘AIR 1948 PC 118 (Y).

Affirming the judgment of the Federa)
Court, Lord Uthwatt observed that the fact
that the appellant “was a member of the part-
nership carrying on business in British India”
was irrelevant in considering whether the legis-
lation was “intra vires™: that it was to be
assumed that there wag “no connection bet-
ween the Companies gng British India excepd
the derivation from British India of the laree?
part of their income”, ang that the validity of

thc_lcgislation should be determined ca th2
basis. He then observed :

“There is no ryle of law that the terth
torial limits of subordinate legislature d‘m’;
the possible Scope of its legislative emactmen
or mark the fie]d open to its vision.
ambit of the Powers possessed by a Sfbo
nate legislature depends upon the proper
struction  of  (he statute  conferring has
powers. - No doubt the enabling Smwtcmly 8
be read against the background ’!":d o
defined territory has been comm“{’ a su
charge of the legislature. Concern i
ordinate Legislature with affairs o

[Pgs. 193.155] '
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outside its own territory may therefore sug-
gest a query whcether the Legislature is in
truth minding its own business. It does not
compel the conclusion that it is not. The
enabling statute has to be fairly construed”. -
He then referred to S. 99 (1) and S. 100, Gov-
ernment of India Act under which the Indian
Legislature had power to enact laws for the
whole or part of British India with respect to
tax on incomes, and concluded:

“The resulting general conception as to
the scope of' mcome-tax is that given a suffi-
cient territorial connection between the person
sought to be charged and the country seeking
to tax him income-tax may properly extend to
that person 1n respect of his foreign income...
.................. The principle — suflicient terri-
torial connection—not the rule giving cffect to
that principle—residence—is implicit in the
power conferred by the Government of India
Act, 1935. The result is that the validity of
the legislation in question depends on the suffi-
ciency for the purpose for which it is used of
the territorial connection set forth in the im-
pugned portion of the statutory test”.

It is the contention of the respondent that the
present question is concluded by this decision.
In ‘AIR 1949 FC 18 (Z25), the question re-
lated to the liability of the Gwalior Durbar
to be assessed to income-tax in respect of in-
terest received at Gwalior. There was a Com-
pany called the Providence Investment Co.
Ltd., carrying on business in Bombay. The
shares of the Company were all held by the
Durbar or by its nominees. It was financed
by the Durbar, the transaction taking the form
of loan advanced at Gwalior. On these facts,
the Income-tax Officer assessed the Agent of
the Durbar to tax on the interest received at
Gwalior. The validity of this assessment was
disputed on the ground that the statutory pro-
visions under which it was made were extra-
territorial in their operation and therefore
“ultra vires’. It was held by all the learned
Judges following the decisions in ‘AIR 1944
FC 51 (Z23); and ‘AIR 1948 PC 118 (Y)’, that
the assessec would be liable to tax if there was
sufficient business connection between him and
British India, and that, in that event, the pro-
visions would not be bad on the ground of
extra-territorial operation. There was, how-
ever, a difference of opinion among the learned
Judges as to whether, on the facts, suflicient
territorial connection had been established,
the majority holding that it had been, while two
learned Judges thought otherwise. That, how-
ever, is not material to the present discussion.

(196) These authorities establish  that
under S.99 (1) and S. 100, Government of
India Act, a law cnacted by the Indian Legis-
lature in respect of the matters enumerated in
the appropriate lists would be valid provided
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it is for the territory entrusted to their charge:
ti'ilat whether it was so or not would depend one
whether there was suflicient territorial con-
nection between the person who is sought to
be charged or proceeded against under the “law
and the country which enacts the law: and
that when such connection exists, the law is
not strictly speaking extra-territorial, and it
is not ‘uitra vires’ on the ground that the per-
son is not residing within the State which
enacts the law. *

(197) Then, we come to the Constitution.
Articles 245 (1) and 246 which deal with this
subject reproduce Ss. 99 (1) and 100 with only
alterations of a formal character. They con-
fer on the Parliament and the Statee Legisla-
tures power to enact laws in respect of the
topics mentioned in the respective lists to be
exercised for the territory over which they have
jurisdiction. It is a well-settled rule of con-
struction that when a statute is repealed and
re-cnacted and words in the repealed statute
are reproduced in the new statute, they should
be interpreted in the sense which had been judi-
cially put on them under the repealed Act, be-
cause the legislature is presumed to be ac-
quainted with the construction which the
Courts have put upon the words, and when
they repeat the same words, they must be
taken to have accepted the interpretation put
on them by the Court as correctly reflecting
the legislative mind. On a construction of
Arts. 245 (1) and 246, therefore, it will be
difficult to come to any other conclusion than
that a sales tax legislation of a State which is
otherwise valid is not ‘ultra vires’ on the ground
that the person proposed to be taxed is not
resident within the territorial limits of the
State.

(198) Three other contentions urged in
opposition to this conclusion must now be
considered :

1. Itis only the Central or Federal Legis-
lature that has the power to enact laws with
extra-territorial operation, and that the Legis-
latures of the States forming units of a Federal
Union do not possess such power. o

2. Under Art. 245 (2) there is a prohibi-
tion against States cnacting laws with extra-
territorial operation.

3. Some of the provisions of the Act form-
ing the machinery sections for the assessment
and collection of taxes are, 1n any event, un-
duthorised and the whole {\(_:t is void on the
ground that the valid, provisions thereof can-
not be separated from the invalid ones.

(199) On the first question, it is argued
by the learned Attorney-General that the deci-
sion in ‘AIR 1933 PC 16 (Z17), had reference
to a law enacted by the Lrgislature of Domi-
nion of Canada and not any of the Provinces,
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and that the decisions in ‘AIR
A£23), ‘AIR 1948 PC 18 (YY), and
‘AIR 19499 FC 18 (Z25r. related  to
the Indian Income-tax Act which was cnact-
cd by the Ceniral Legislature, and that to
apply- the doctrine Iaid down in those cases Lo
laws passed by the States would be to extend
its operation beyond recognised  limits, and
that there was no warrant for it in the Consti-
wation,

On principle, it 95 diflicult to sece why a
law cnacted by the State in respect of the mat-
ters oesianad  exclusively to  its jurisdiction
hould stand on a diflerent footing from a law
passed by Parliament on a matter within its
jurisdiction.  Both  the Legislatures  derive
herr authority from  the same source, whe-
her it be the Government of India Act, 1933,
he Censtitution of India. Under these Sta-
s. the State is not subordinate to the Cen-
tre. its authority being supreme in respect of
the matters entrusted to it. Under the Gov-
crnment of India Act, 1935, when the British
Government decided to change what was a
unitary inio a Federal Government, the pro-
ccss adopied for that purpose was that the
Parliament resumed all the powers that had
been granted under the previous Censtitution
Act and redistributed them between the Cen-

ir¢ and the Province. The terms on which the
redistribution was made were identical both
for the Centre and the Province, their autho-
rnty under Ss. 99 (1) and 100 being to enact
laws in respzct of the matters mentioned in the
appropriate lists and for their respective terri-
tory. The extent of this authority must there-
fore, be the same both in the case of the Cen-
re and the State, each being sovereign within
1ts own sphere.
The principle laid down in ‘AIR 1933 PC
16 (Z17), that a subordinate Legislature has
plenary powers in respect of the topics assign-
ed to it will apply as much to the State with
reference to the matters enumerated in List 11
as to the Centre with reference to the topics
meationed in Lists 1 and I, In — ‘Hodge v.
The Queen’, (1883)9 AC 117 (Z62), which is
one of the cases on which the decision in ‘AIR
1933 PC 16 (Z17), was based, the law under
challenge was that of the Province of Ontario
in Canada in respect of a topic enumerated in
S. 92, British-North America Act of 1867. The
question whether States as distinct from the
Commonvealth have compeience to enact laws
with extra-territorial operation has also been
considered in some of the decisions of the
Australian High Court.  In — ‘Broken Hill
South Ltd. v. Commissioner of Taxation’,
»{1937) 56 CLR 337 (Z63), Evatt J., in discuss-
Ing this question observed as follows at p. 378:
‘jSomc of the cases also illustrate the fact,
occasionally overlooked, that, constitutionally

1944 I°'C 51

N

4

BeNGAL TayuNity Co. v, Srari oF Diiman

(Pis. 199.200] A. I R

speaking, the status of the States of Australia
is cqual 1o, or co-ordinate with, that of the
Commonwealth  itself, Sovereignty  is  pot
attributable to one authority more than to the
others; it is divided between them in accordance
with the demarcation of functions Setout in the
Commonwealth Constitution.

: _ Within the limits
50 prescribed, the legislative authority of the
States is of precisely cquival

ent quality ang
poteney to that of the Commonwealth, the

authority of which is, in Ss. 51 and 52 of the
Commonwealth Constitution, limited by refer.
ence to subject-matter.

In short, the Commonwealth Parliament
may legislate for ‘the peace, order and g200d
government of the Commonwealth with res.
pect 1o’ a large number of subject matiers.
Similarily, the State of New South Wales may
legislate for the ‘peace, welfare and good gov-
crnment” of New South Wales. In relation to
such a subject-matter as that of taxation, and
subject, of course, to any overriding provi-
sion of the Commonwealth Constitution, it is
quite impossible to deny to the States in rela-
tion to their geographical area constitutional
powers precisely analogous to those possessed
by the Commonwealth Parliament in relation
lo its geographical area. The legislation of the
States cannot be deemed ‘ulira vires’ merely be-
cause of territorial reasons, unless analogous
legislation of the Commonwealth Parliament
would similarly be deemed unconstitutional
and void”,
These observations are Very apposite to the
present controversy. The conclusion is in-
escapable that the powers of the Union and the
Siate under Ss. 99 (1) and 100, Government of
India Act, as also under Aris. 245 (1) and 245
in respect of the matters mentioned in their

respective  lists have the same content and

quality, and _that_if legisiation with extra-terri-
torial operation is w

operatio ithin the competence of
the Union, it is equally within the competence
of the State.

(200) Coming now to the second conten-
tion, the argument of (he appellant is that in
enacting that “no law of Parliament shall be
deemed 1o be invalid on the ground that it
would have extra-territorial operation”, Art.
245 (2) prohibits by implication the cnactment
of such laws by the States. This contention
is unsound. The words “‘extra-territorial ope-
ration” are used, ag already stated, in two
diffcrent senses ag connoting firstly, laws 1n
respect of acts or events which take place in-
side the State but have operation outside, and
secondly, laws with reference to the nationals
ol a State in respect of their acts outside: that
in its former sense, the laws are strictly SPf{"’k'
ing intra-territorial though loosely termed eg;
tra-territorial’, and that under Art, 245 (1) 1

IR gl e e i

is within the competence of the Parliament &
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Legislatures to enact laws with

of the State res
al operation in that scnse. T'he

exira territori

words  “laws with  extra-territorial — opera-
jon” 1N Article 245 (2) must be under-
siood in thewr second and strict  sensc

reference  to the laws of a
Suate for therr nationals in respect of acts done
outside the State. Otherwise, the provision
would be redundant as regards legislation by
parliament and inconsistent as regards laws
cnacled by States.

This conclusion is placed beyond doubt
when regard is had to the history of legislation
on this topic. S. 43 of the Charter Act, 1833
while restricting the scope of legislative autho-
rity (0 pSTSONS and things within the State thus
denying the power (o enact laws with extra-
ermitorial operations in the first sense, con-
forred a power to make laws “for all servants
of the Company within the Dominion of Prin-
ces and States in alliance with the said Com-
pany”. This was a power fo cnact extra-terri-
torial lcaislation in the second sense for ser-
vants of the Company. S. 65 (1), Government
of India Act, 1915 followed the same pattern,
and while limiting under sub-cl. (a) the power
of Indian Legislatures to enact laws for per-
sons and things within British India conferred
jurisdiction to enact laws with extra-territorial
operation in the second sense by sub-cis. (b),
(c). (d) and (e¢) which arc as follows:

“65. (1) The (Indian I egislature) has
power to make laws—

(b) for all subjects of His Majesty and
cervants of the Crown within other parts of
India; and

(¢) for 2ll native Indian subjects of His
Majesty, without and beyond as well as with-
in British India; and

(d) for the government of officers, sol-
diers, (airmen) and followers in His Majesty’s
indian forces, wherever they -arc serving, in
<o far as they arc not subject to the Army Act
(or the Air Force Act); and

(¢) for all persons employed or serving in
or belonging to the Royal Indian Marine
Service”.

This topic was again dealt with in S. 99(2),
Government of India Act, 1935, which runs
as follows:

199, (2) Without prejudice to the gencra-
ity of the powers conferred, by the preceding
sub-section, no Federal law shall, on the
ground that it would have extra-territorial ope-
Tation, be deemed to be invalid in so far as it
applies—

s (_&) to British subjects and servants of the

own in any part of India; or

as  having

i (b) to British subjects who are domiciled
any part of India wherever they may be; or
-(¢) to, or to persons on, ships or aircraft
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registered in British India or any Federal States
wherever they may be; or

(d) in the casc of a law with respect to a
matler accepied in the Instrument of Acces-
sion of a federated State as a matler with
respect to which the Federal Legislature may
make laws for that State, 10 subjects of that
State wherever they may be; or

(e) in the case of law for the recgulation
or discipline of any naval, military, or air force
raised in British India, to members of, and per-
sons attached to, employed with or following,
that force, wherever they may be”.
In AIR 1944 FC 51 (Z23), the question was
raised whether these provisions Wwere restric-
tive of the power of the Indian Jegistature to
enact laws with extra-territerial operation in
respect of matiers other than those enumerated
in S. 99(2). Spens C. J. held that as the im-
pugned provisions Were within the ambit of
Tegislative power under Ss. 99(1) and 100, Gov-
ernment of India Act, 1935, they were nol
exira-territorial in operation and that cven if
they were, the words “without prejudice to the
gencrality of thc pOwers conferred by the pre-
ceding sub-section” occurring in S. 99(2) posit-
ed the existence of a power ‘aliunde’, and that
the cnumeration of the specified topics in that
sub-clause was by way of abundant cautiion.

On 14-8-1947, acting under 5. 9, Indian

Independence Act the Governor-General issu-
ed an Adaptation Order, and therein, for the
words “for the whole or any part of British
India or for any Federated State” were substi-
tuted the words “including laws having cxtra-
territorial operation for the whole or any part
of the Dominion”; and sub-s. (2) was omitted.

When the Constitution was enacted, the
words “including laws having extra-territorial
operation for the whole or any part of the
Dominion” were omitted, and in their place,
Art. 245(2) was enacted. Thus, Art. 245(2) is
a successor to S. 65(1), sub-cls. (b), (¢), (d) and
(e), Government of India Act, 1915 and S. 99
(2), Government of India Act, 1935, and its
scope is extra-territorial legislation in the
second sense. As we are concerned in this ap-
peal with extra-territorial operation in its first
sense. Art. 245(2) has on application, & the
aitack on the impugned Act on the ground that
it is barred by Art. 245 (2) must.fail.

(201) The third contention has reference
to the machinery sections of the Act relating
(0 the assessment and collection of taxes. The
argument was that even if the Bihar Legisla-
ture had the competence to enact under Entry
54 a taxation law against non-residents, it had

no power to enforce it outside its own terri-,

torial limits, and some of the provisions were
bad on this ground, such a3 S. 17 which autho-
rised search of premises and seizure of ac-

i
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-ounts, and S. 26 which made it an offence to

~0bstruct such search or seizure. But we are not
called upon in these proceedings to pronounce
on the validity of these provisions. The res-
pondent issued notice under S. 13(5) of the
Act calling upon the appellant to send his
returns and proposing mn casc of dci;m_lt to
make assessment on the basis of best judg-
ment.

It was at this stago that the appellant
tushad to the Court, "and moved for a writ of
probidition to restrain the proceedings on the
ground of want of jurisdiction. That is the one
and the only question that now falls to be de-
terminad.  Even if some of the machinery sec-
tions arg bad—it is g question to be decided
when it arises whether they can be justified on
the ground that they are ancillary or incidental
10 the substantive provisions, as to which see
— ‘Attorney-General for Canada v. Cain’,
1906 AC 542 (Z64) and AIR 1933 pPC 16
(Z17)}—that would not affect the power of the
State to impose a tax, and it will therefore be
foreign to the scope of this appeal to enter into
2 discussion of their validity

(202) It was

urged by the learned At-
tomey-General that if the machinery sections
were bad on the ground that they were extra-
territorial in their operation, and if the power
10 ax was so mixed up with them as to be
mseparable from them, then, when they fall it
must also fall. A power to tax is a matter
of substantive law: whereas the machinery
sections providing for the execution of that
POWEr such as, assessment, and collection of
1ax, pertain to the domain of adjectival law,
and the two are distinct and separable. 1t is
clementary law that the power to tax does not
depend on the ability to realise it. In 1946 AC
527 (Z42) Viscount Simon observed -

“A legislature which passes a law havin
€xtra-territorial operation may find that what
1t has cnacted cannot be directly enforced, but
the Act is not invalid on that account, and the
courts of its country must enforee the law with
the machinery available to them”,
Without cxpressing any opinion, therefore, on
the validity of the machinery sections, I muyst
hold that the impugned Act in so far as it
authorises the imposition of tax on sales fal-
ling within the Explanation to Art, 286(1)(a) is
neither ‘ultra-vires’ the powers of the State
Legislature nor bad on the ground that it is
extra-territorial in its operation,

(203) 5. Then there remains the contention
of the appellant that even assuming that the
States could, under the Explanation, enact a

W imposing a tax on a non-resident and that
much law would not be hit by Art. 286(2), the
Impugned Act must even then be held to be
bad for the reason”that it was not authorised
by the terms of the Explanation. Two grounds
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were urged in support of this contention » (1)
that under the Explanation truly construed
scller could be taxed only if he is wit
State, and (2) that the goods were acty
vered not in Bihar but in Bengal

thercfore the Explanation did not apply. The
argument in support of the first ground g,
that as the Explanation enacts that the sale o
purchase—not merely the sale—must be deem.
cd to have taken place in the delivery State, j
must be construed in the light of the Presump.
tion that the laws of a State are intendeg o
operate on persons or things within its tery;.
tory, and so construed, it should be

L]

N the
ally del;.
and that

authorise the levy of a tax on the seller opjy
if he was within the State or on the purchaser

who must be within the territory.
The assumption on which this argumeny
rests is that States have jurisdiction only over
persons and property within their territory; byt
this, as already shown, is not correct. A State
has jurisdiction to enact laws in respect of acts
and events which occur within its territory, and
if a sale takes place within the State as undar
the Explanation it does by a legal fiction, then
its jurisdiction to enact a law imposing a tax
thereon is complete, and no question of it
Overstepping its territorial limits arises. It
should also be noted that the scope of the pre-
sumption that the laws of a State are not in-
tended to operate outside jts territory is, as
stated by Maxwell, that “Parliament does not
design its Statutes to operate on its subjects
beyond the territorial limits of the United
Kingdom” (Maxwell’s Interpretation of Sta-
tutes, 10th Edn., P. 145). That has refer-
€nce to extra-territorial operation in the second
. There is no Dresumption that the laws
of a State made with reference to acts and
events occurring within its borders are not in-
tended to have operation outside its territory.
(204) Moreover, a tax o sale of goods is.
as observed in AIR 1942 FC 33 (Z20) “a tax
levied on the occasiop of the sale of goods
and the liability to tax arises “on the occd-
sion of a sale™ In ATR 1953 §C 252 (B
it was stated that the sales tax was a tax im-
posed “on the occasion of the sale as a f':‘-""bk
event”. It is thus, in essence, a tax levied Lln
the act of buying anq selling.  Sale is the ¢
sult of a contract, and js bilateral in ct_mructtfa-
There can be seller only in relation 10 i
purchaser and ‘vice versa’. It, therefore, f?lr:
lows that the power to impose a tax on thc
Imports a power to tax either the seller of
purchaser, ;
¢ 205 Tn — “Syed Mohammad 3nd(2€g)
v. State of Andhra’, AIR 1954 SC 314,hahcr
the question was rajsed for decision (‘;Overn-
Entry 48 in the Provincial List of lllf~‘f goods”
ment of India Act, 1935 “tax on sale of ¢

: - he put-
included a power to impose a tax ont
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ohaser. It was held that it did, and it was ob-
served that when Entry 54 in List 11, Sch. 7
of the Constitution substituted for the words
«(ax on sales” occurring in Entry 48 the words
«ax on sale or purchase”, it did not thereby
enlarge the powers previously conferred by
Entry 48 but “merely cexpressed in clearer
language what was implicit in that correspond-
ling entry”. When Art. 286(1)(a) and the Ex-
Iplanation refer to a sale or purchase, they
imcrcl_\' conform to the terms of Entry 54, and
these words cannot therefore be construcd as
splitting up the power to tax sales into two
parts, one available against the purchaser at
qll times, as in the very nature of it he must
pe within the State, and the other against 2
seller if he is within jurisdiction. The power
is one and indivisible to be exercised when the
conditions mentioned in the Explanation are
satisficd against either a seller or buyer as the

. chaser.

Legislature might determine.

(206) The language of the Explanation, it
should be marked, does not impose any limi-
tation or condition on the exercise of this
power. It is general and unqualified, and will
comprehend all casss in which goods are deli-
vered for consumption in the taxing State irres-
pective of whether the seller is within the State
or not. To hold that the tax could be imposed
on a seller only if he is within the State would
be to add words to the Explanation which are
not there, and for this, there is no justification.
On the other hand, there are good reasons why
the power should have been ested in the legis-
Jature to determine whether it will tax the seller
or the buyer. The tax imposed under the Ex-
planation reaily falls on the consumer-pur-

While it is possible that with reference to
certain classes of goods the tax can effectively
be imposed on the purchaser, it must happen
that with reference to other kinds of goods as,
for example, medicines in the present appeal,
it cannot be so done, and, as alrcady pointed
out. it is a “familiar and sanctioned device” to
make the scller the agent of the State for collec-
tion of taxes. In leaving it to the States to de-
termine whether they will tax the seller or the
buyer, the Explanation has merely given re-
cognition to a familiar principle of taxation
laws sanctioned by usage and upheld by autho-
rity. This objection must accordingly be over-
ruled.

(207) Tt was then contended that the sales
proposed to be taxed did not take place in
Bihar as the goods were actually delivered as
contemplated by the Explanation not there but
i Bengal. The argument is that the words
“actual delivery” in the Explanation are used
in contrast to constructive or symbolic deli-
very as meaning physical delivery of goods,
that under S. 39(1), Sale of Goods Act, 1930
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(Act 3 of 1930) the common carrier is the
agent of the purchascr, and that therefore deli-*
very of the goods to the railway authorities in
Bengal was actual delivery thereof to the pur-
chaser in Bengal, Scction 39(1) is as follows:

“Where in pursuance of a contract of sale,
the seller is athorised or required to send the
goods to the buyer, delivery of the goods te
4 carrier, whether named by the buyer or not,
for the purpose of transmission 10 the buyer,
or delivery of the goods to a wharfinger for
safe custody is ‘prima facie’ deemed to be a
delivery of the goods to the buyer”.
it is diflicult to sce what there is in this section
to support the contention that delivery to a
common carrier is actual delivery to*the pur-
chaser. The section does not say so. On the
other hand, it procecds on the assumption that
there was, in fact, no delivery to the purchaser,
actual or otherwise, a thing being deemed to
be something only, when as a fact it is not
that, and then enacts on that basis a fiction that
delivery to a common carricr shall be deemed
‘prima facie’ to be delivery to the buyer. What
is the purpose of this fiction? It is, as will be
clear from S. 39(2), to fix on whom the loss
is to fall in case the goods are lost or damaged
in course of transit. But where no such ques-
tion arices, the fiction has to be ignored, and
the maiter will have to be decided on the fac-
tual basis whether the goods were actually deli-
vered.

(208) A reference to S. S51(1), Sale of
Goods Act is very instructive. It runs as fol-
lows:

“Goods are decmed to be in course of

transit from the time when they are delivered
to a carrier or other bailee for the purpose of
transmission to the buyer, until the buyer or his
agent in that behalf takes delivery of them
from such carrier or other bailee”.
In this clause, the word “delivery” is used to
denote both the delivery of goods by the seller
to the common carrier and the delivery to the
purchaser by the common carrier. They can-
not both be actual deliveries, as goods sold
under a sale can actually be delivered only
once. If the delivery of the goods to the com-
mon carrier was actual delivery, then what is
the nature of delivery when the purchaser took
possession of the goods from the common
carrier? It is also physical délivery of the
goods, and is therefore actual delivery on the
appellant’s own definition.

(209) The fact is that while for some pur-
poses delivery to the common carrier is treated
as delivery to the purchaser, there is delivery
in fact and in its popular sense. only when the
purchaser obtains possession of the goods and®
it is this that is connoted Rv the words “z‘lctua]
delivery”. When S. 51(1) refers to delivery to
buyer or his agent, it refers to actual delivery,
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and delivery to common carrier is regarded as
constructive, having regard to S. 39(1). The
section, it will be noticed, proceeds on the
foating that a common carrier is not the agent
of the buyer with reference to actual delivery.
He is the agent of the purchaser for transmis-
sion of the goods to him. _

(210) This position was well-established
in the common law of England, and '.*;ts;_t!'ms
stated by Parke, B.,~in — ‘James v. Griffin’,
(1837) 2 M and W 623: 150 ER 906 at p. 910
(Z66) in the following terms:

“The delivery by the vendor of goods sold
to a carrier of any description, either expressly
or by implication named by the vendee, .and
who is {o carry on his account, is a ‘construc-
tive delivery to the vendee’; but the vendor has
a right if unpaid, and if the vendee be insol-
vent, to retake the goods before they ‘are ac-
tually delivered to the vendee’, or some one
whom he means to be his agent, to take posses-
sion of and keep the goods for him, and there-
by to replace the vendor in the same situation
as if he had not parted with the actual posses-
SION......... The actual delivery to the vendee
or his agent, which puts an end to the transitus
or state of passage, may be at the vendee’s own
warehouse, or at a place which he uses as his
own, though belonging to another, for the de-
posit of goods: (Scott v. Pettit, (1803) 3 Box
and P 469 (Z67); Rowe v. Pickford, (1817)
8 Taunt 83 (Z68)); or at a place where he
means the goods to remain until a fresh desti-
nation is communicated to them by orders
from himself: — ‘Dixon v. Baldwen’, (1804)
5 East 175 (Z69); or it may be by the vendee’s
taking possession by himself or agent at some
point short of the original intended place of
lestination”,

In ‘In Re Cock, Ex parte Rosevar China
Clay Co.’, (1879) 11 Ch D 560 (Z70), James

L. )., said:

“The authorities show that the vendor has
a tight fo stop in ‘transitu’, until the goods
have ‘actuzlly’ got home into the hands of the
purchaser, or of some one who receives them
in the character of his servant or agent”,

In the same case, the position was stated
even more fully by Brett L. J., in the following
terms:

“As soon as the clay was appropriated by
the vendors to this contract and was placed
on board the ship, the property in it passed
to the purchaser and at the same time as be-
tween the vendor and the purchaser, there was
a delivery of the claim (4 the latter. But it was
‘a constructive not actual’ delivery”,

¢ same learned Judge again observed in —
“Kendal v. Marshall’, (1883) 11 QBD 356 at p.
364 (Z71), as follows:

“Where the goods have been appropriated

by the vendor, and have been delivered by him

+200.213) &, 1,

to a carrier to be transmitted
‘constructive possession exists
The law as declared in the
was embodied in S. 32 (1), English
Goods Act, which has been reproduc
51 (1), Indian Sale of Goods Act.
‘Benjamin on Sales, Eighth Edn., P- 889 where
the possession of the carrier on behaif of the
buyer is stated to be “constructive though ney
yet actual possession”. It must according)y,
be held that the expression “actual dclivefvg’
in_the Explanation to Art. 286 (1) (2) meang
delivery of the goods to the purchaser o his
agent, and delivery to the common carrier i
not actual delivery, and that, in this case, the
goods were actually delivered not in Benoa)
when they were delivered to the COMmmon
carrier but in Bihar when they were delivered
to the purchaser. ' This contention of the appel-
lant must also be rejected.

(211) In the resuit, the appeal should, ip

my judgment, be rejected with costs.
SINHA J.:

(212) I have had the advantage of perus-
ing the judgments prepared by my brothers,
S. R. Das, N. H. Bhagwati, B. Jagannadhadas
and T. L. Venkatarama Atyar. After a care-
ful and anxious consideration of the two view-
points contained in the judgments respactively
of my brother S. R. Das holding that the pre-
vious decision of this court in ‘AIR 1953 SC
252 (BY, should be overruled, and of my bro-
ther T. L. Venkatarama Aiyar that it should
be followed, 1 have come to the conclusion
that the latter view is more acceptable.

(213) We are all agreed that the present
18 governed by the previcus decision of this
Court just referred to and that if that cass
lays down the correct rule of law, this appeal
should be dismissed. W e are also agreed that
the lar_lguage of Art. 286 of the Constitution
on which the case depends is not felicitous and
free from vagueness, with the result that the
Interpretation of that article is not free from
doubt and difliculty. The very fact that in the
casc referred to, as also in the later dectsin
of this Court reported in ‘AIR 1953 SC 333
(U), involvin '
the Court was divided in jts opinion shows that
the interpretation of the articles in queston ®
by no means easy. svided
. The fact that the Court is sharply dlvlﬁi{%-
In the present case also emphasizes ‘he-({l at
culty. The question we have to determint W
the outset is whether or not we should ff’llo\
the previous decision of this Court in in
1953 SC 252 (By. We are all agreed ﬂg;urt
a proper case it is permissible for, th.lsb t we
o go back upon its previous decision; | “a

are again divided as to whether this 18 ision-
occasion for reviewing its previous d e}:agaﬂ‘
For the reasons given by my brothers, '
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nadhadas and Venkatarama Aiyar, I would
agrec with them in holding that sufficient
grounds have not been made out for overrul-
ing that decision which had been taken aftor
hearing all the parties interested in the result
of the case. Not only the parties directly con-
cerned with the case but a number of Statcs by
way of interveners as in the present case were
also heard. After giving a very full hearing
the Court gave its judgment which is a very
claborate one, — the report of the case run-
ning into 60 pages in print. T

It is truc that much can be said for the
opposite view as adumbrated In the judgment
of my brother S. R. Das; but, in my opinion,
simply because another view may be taken of
the points in controversy is nota sufficient justi-
fication for our reviewing the previous judgment

of this Court. It has not been suggested that.

any relevant provisions of the Indian Consti-
tution or any other provision of law had been
overlooked by this Court when it pronounced
its previous ruling; nor has it been suggested
that this Court on the previous occasion pro-
ceeded on erroncous suppositions. Under the
Constitution and even otherwise this Court is
naturally looked upon by the country as the
custodian of law and the Constitution, and if
this Court were to review its previous deci-
sions simply on the ground that another view
is possible, the litigant public may be en-
couraged to think that it is always worthwhile
taking a chance with the highest court in the
land.
Definiteness and certainty of the legal posi-
tion arc essential conditions for the growth of
the rule of law. In my opinion, therefore, this
Court should review its previous decisions only
in exceptional circumstances as is the practice
of the Judicial Commiitee of the Privy Coun-
cil in the cases referred to by my brothers
Jagannadha Das and Venkatarama Aiyar. If
this Court has taken a view of the relevant
provisions of the Constitution which does not
commend itself to the acceptance of the Legis-
lature, the latter can make necessary amend-
ments, as has been done in the recent past.

(214) Coming to the merits of the casc in
hand, we are all agreed that the Explanation
to Art. 286 (1) (a) of the Constitution has
created a legal fiction as a result of which a
transaction of sale or a purchase partaking of
an inter-State character has been treated as a
domestic transaction. The fiction has localiz-
ed sales or purchases contemplated by the Ex-
planation, by converting such transactions as
would otherwise have been inter-State salés or
purchases into sales or purchases inside one
State in a sensc in which it is placed in a class
distinct and separate from what is referred to as
Sales or purchases “outside the State” in the
main body of Art. 286 (1) (a) which prohibits
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imposition of tax by any State. There 1s a
general agrcement amongst us, I take it, that®
the main purpose of creating the fiction is 10
prevent multiple taxation of the same tran-
saction, but, it may be added, not altogether
to stop the taxation of such lransactions.

We arc also agreed that full ciicct must
be given to the legal fiction on the supposition
that the putative state of affairs is the rcal one.
While thus agreeing on ghe general principle
bearing on the question of the purpose and
scope of a legal fiction, we arc again divided
on the question of how far the legal fiction
should be carried in its actual application. For
the reasons given by my brother Venkatarama
Aiyar, I agree with him that the fictipn creat-
ed by the Explanation brings such a sale within
the taxing power of the State within which
such a sale is said to have taken place. Such
a result is brought about not by holding that
the Explanation has conferred positively the
power on the relevant State (o impose sales
tax, but by holding that such an inside sale is
beyond the scope of the prohibition contained
in the main body of Art. 2856 (1) (a) which in-
terdicts the imposition of a tax on a sale “out-
side the State”.

The explanation has got to be read as an
integral part of Art. 286 (1) (a) and thus read,
it means negatively that a sale or purchase out-
side a State cannot be taxed; and by neces-
sary implication, that a sale or purchase inside
a State may be taxed by that State as falling
outside the mischief of the prohibition directed
against the imposition of a tax on a sale or
purchase of goods outside a State: in other
words, as soon as a sale or purchase of goods
is declared to be outside the pale of the prohi-
bition contained in Art. 286 (1) (a), the State’s
power of imposing a tax contained in Art. 246
read with item 54 of List II, Sch. 7 comes into
operation. 1 do not find myself in agreement
with the view propounded by my brother S. R.
Das chiefly because that view goes beyond the
purpose of the creation of the fiction which
admittedly was to prevent multiple taxation.
The view as propounded by him besides pre-
venting multiple taxation goes to the length of
prohibiting any imposition of sales tax by any
State. Such, in my opinion, was not the inten-
tion of the Constitution. Whereas the imposi-
tion of multiple sales tax on transactions of sale
or purchase may be an obstacle to the free
flow of inland trade and commerce, the impo-
sition of sales tax by a single State in which
the sale is deemed to have taken place by vir-
tue of the Explanation cannot be predicated
as having such an effect.

The view propounded by my learned Ven-®
katarama Aiyar is thus ngt inconsistent with
the avowed purpose of the Constitution. as
expressed in Art. 301, which provides that
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trade, commerce and intercourse shall be free
“throughout the territory of India. In my opi-
nion, the view propounded by my learned bro-
ther 8. R. Das about the actual application
of the legal fiction stops short of giving full
effect’ to that fiction. Allied with this ques-
tion is the controversy as to whether CL. (2) of
Art. 286 is subject to Art. 286 (1) (a) read with
the Explanation or ‘vice versa’. In my opi-
inion, for the reasons iven by my learned bro-
{ther Venkatarama Aiyar the better view is
that CI. (2) of Art. 286 of the Constitution is
subject 10 Art. 286 (1) (a) read with the Ex-
planatien.  On the whole, therefore, I would
agree with the view that the previous decision
“AlIR 1953 SC 252 (BY'. should
to hold good and govern the present
* also. In that view of the matter
miss this appeal with costs.
BY THE COURT

appeal is allowed and an order
directing that, until Parliament
rovides otherwise, the State of Bihar
ar and abstain from imposing Sales
Tax on out-of-State dealers in respect of sales
or purchasss that have taken place in the
course of inter-State Trade or commerce even
though the goods have been delivered as a
direct result of such sales or purchases for con-
sumption in Bihar. The State must pay the costs
of the appellant in this Court and in the Court
below. The interveners must bear and pay
their own costs.
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Appeal allowed.

®(S) ATR 1955 S. C. 756 (V 42, C. 102 Nov.)
(From: Election Tribunal, Shimoga)®

15th September, 1955,

S. R. DAS ACG. C J. AND VENKATARAMA

AYYAR, J.

T. Nagappa, Appellant v.
others, Respondents.

Civil Appeal No. 18-A of 1955,

fa) Constitution of India, Art. 136 — Finding
of fact recorded by Election Tribunal — Inter-
ference (Representation of the People Act
(I951) Ss. 123 (6) and 124 (4) )

Ordinarily the Supreme Court
special appeal Article 136,
of fact recorded by an Election Tribunal if there
is evidence on which they could be reached,
Hence where the Election Tribunal has held that
cerfain  candidate Las  commitied corrupt  prac-
tices mentioned in S. 123 (6) and (8) and S. 194
“4) of the Representation of the People Act and
there is evideuce to support these findings, the
Supreme Court in appeal under Art. 136 will de-
cline to interfere with them. (Para 4)

Anno: AIR Com., Const. of India, Art, 136,
N. 12 f

T. C. Basappa and

will not, in
review findings

l::.f]f'r

(b) Representation of the People Act (1951),
S. 101 (b) — Votes obtained by returmed candi-
date by corrupt practices struck out — ins‘r of
"Electon Tribunal to declare defeated candidate
duly elected, ;
°See_Shimoga Election case No. 1 of 1952-1953,
dater! 15-1-1953,

T. Nagarpa v. T. C. Basarea  (Pns, 214.215)—[pp. 1]

i1 R,
In an election to the Legislative Alcxss

obtained 8093 voles as against 8059 “;\]:"l;:nbly
B. A was theretore declared duly ('I"Cll('lf(l by
filed a petition for setting aside the clnctkitt
the ground that A had committed corrupt '!Ta'j]n-
gal practices. The E ection  Tribunal l'm;n((]. i
im all 60 votes were recorded by the electors t]‘i‘a
werve transported by one ] oin a servieo bue Vo
the connivance of A and of them at least 47 \::rlth
recorded for A, Cre

These voters would not have gone to the ol
ing booth from their villages but for the facifve:
fummished by J. Even if all these VOLes were
corded in favour of the defeated candidate g},
than B, the lead of B would have remained l;.n.
affected,

Held that the Election Tribunal after

; strik-
ing out 47 votes obtained by A by Corrupt prae.
tices could declare B duly elected: AIR 1954

SC 636, Distinguished. (Paras 5 ang 6)

(c) Representation of the People Act (1951),

S. 99 — Proviso — Notice.

No fresh notice under the proviso to S. 99
need be given to a party to the election petition
in respect of the very charges which are the sub-
ject-matter of enquiry therein and as to which
he already had notice. Civil Appeal No. 21 of
1935 (SC) Foll, (Para 7)

(d) Representation of the People Act (1951),
S. 99, Proviso — Applicability.

In making recommendations
to the disqualifications menticned
143 of the Representation of the Peonle Act the
Tribunal exercises an advisory jurisdiction and
the proviso to S. 99 has no application to it, Civi
Appeal No. 21 of 1955 (SC) Foll. (Para 7)
CASES REFERRED: Paras

(A) (V41) AIR 1954 SC 440: 1955 SCR 250
(SC) 2,6

(B) (V41) AIR 1954 SC 686: 1955 SCR
608 (SC) 6

(C) (55) Civil Appeal No. 21 of 1955
(SC)

with reference
in Ss. 141 t

7

Mr. N. C. Chatterjee, Senior Advocate, (Mr.
R. Ganapathy lIyer, Advocate, with him). for Ap-
pellant; Mr.” C. K. Daphtary, Solicitor-Gene
(Messrs. S. K. Venkataranga Ayyangar and B. R, L.

Iyengar,  Advocates, with him), for Respondent
No. 1.

The Judgment of the Court was delivered by
VENKATARAMA AYYAR J..

The appellant was one of several.can%:
dates who stood for election to the Legislati

Assembly of the State of Mysore _f“‘“‘_hge
Tarikera Constituency. At the polling W

took place on 4-1-1952 he obtained $093 \0:{1’;
as against 8059 got by the first rcSponde[ttIT .
others getting much less, & was duly dec "]lit"ﬂ
elected. The first respondent then filed 2 pJ;un
for setting aside the election on the &€

: and
that the appellant had committed Comip,[nighl
illegal practices, and also prayed that he M
himself be declared duly elected.

-
By its order dated 15-1-1953, the ﬁff?or-
Tribunal, Shimoga held that three thad been
rupt practices set out in the petition had with
proved, viz., (1) that one Ahmed Jananspo
the connivance of the appellant tramrY=. o

i rice
voters to the polling booth in a SEI¥




