s
o had been cooked up, to salvage some
family honour. This is often the ten-
in such matters. The High Court has
erefore gone completely wrong in dis-
nissing the appeal even after 1ts categoric
observations. We accordingly allow the

app

of the
dency

cal, set aside th.evconviction of the ap-
ellant and order his acquittal. The appel-
ant is oN bail; his bail bonds are discharged.

Appeal allowed.
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(From : Karnataka)

G.S. SINGHVI'AND ASOK KUMAR
GANGULY, J1J.

Civil Appeal No. 2015 of 2011 (arising
out of S. L. P. (C) No. 20821 of 2010),
D/-22-2-2011. = "

Kokkanda B. Poondacha & Ors. v. K. D.
Ganapathi & Anr.,

(A) Constitution of India, Arts. 226,
227 — Writ jurisdiction/supervisory ju-
risdiction of High Court — Interference
qua interlocutory orders — High Court
could not interfere with order of trial
Court without considering question
whether said order was vitiated due to
want of jurisdiction or trial Court had
exceeded its jurisdiction or order passed
by it has resulted in failure of justice.

2010 AIR SCW 6387 and AIR 2003
SC 3044, Rel. on.,(Para 10)

(B) Civil P. C. (5 of 1908), O. 16, R.
11),(2) and S. 151 — Advocates Act (25
(1)1“961)’ S. 49 — Bar Council of India

: Mles (1975), Ry, 12, 13, 14 and 15 —
g.celztj-of witnesses:— One party to pro-
3 ino 88 cannot cite advocate represent-
ing Other side as witness without disclos-
'\g 3 to how his testimony is relevant
‘ SQrv'amoums to depriving other side of
3 ches of advocate. ‘
D/-ugg"‘e"t of Karnataka High Court,
O 22010, Reversed.

ad‘i’party (o the proceedings cannot cite
i QOCate representing the other side as
%S and thefeby deprive the latter of
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the services of the advocate without dis-
closing as to-how his testimony is relevant
to the issues arising in the case.

The respondents had not attributed any
role to the advocate Kamath in relation to
the subject matter of the suit. The con-
cerned advocate was engaged by the plain-
tiffs appellants in 1996 i.e. almost 11 years
prior to the filing of application by the re-
spondents under O. 16, R. 1(1) and (2) read
with S. 151.CPC. During this long inter-
regnum, the respondents never objected to
his appearance as an advocate of ‘the ap-
pellants by pointing out that he was inter-
ested in the subject matter of the suit. Not-
withstanding this, the respondents cited
him as a witness in the list filed along with
the application. The sole purpose of doing
this was to create a situation in which the
advocate would have been forced to with-
draw from the case. Respondents had in-
cluded the name of advocate in the list of
witnesses proposed to be summoned by
them with an oblique motive of boarding
him out of the case. B

~ Further, if the parties to the litigation are
allowed to file list of witnesses without
indicating the purpose for summoning the
particular persons as witnesses, the unscru-
pulous litigation may create a situation
where the cases may be prolonged for years
together. Such litigants may include the
name of the advocate representing the other
side as a witness and if the Court casually
accepts the list of witnesses, the other side
will be deprived of the services of the ad-
vocate. Therefore, it would be a prudent
exercise of discretion by the Court to in-
sist that the party filing the list of witnesses
should briefly indicate the purpose of sum-
moning the particular person as a witness.

Judgment of Karnataka High Court,
D/- 24-2-2010, Reversed. (Paras 15, 16)
Cases Referred: Chronological Paras

2010 AIR SCW 6387 (Rel. on) 6.9
AIR 2003 SC 3044 (Rel. on) 7::8
AIR 1983 SC 925 6, 11111

AIR 1979 SC 281
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Ms. Kiran Suri, for Petitioner; S. N.
Bhat, for Respondents.

JUDGMENT :— Leave granted.

2. Whether the respondents (defendant
Nos.5 and 6 in the suit filed by the appel-
lants), could cite the advocate represent-
ing the appellants as a witness in the list
filed under Order XVI Rule 1 (1) and (2)
read with Section 151 of the Code of Civil
Procedure (CPC) without giving an iota of
indication about the purpose of summon-
ing him in future is the question which
arises for consideration in this appeal filed
against order dated 24.02.2010 passed by
the learned Single Judge of the Karnataka
High Court whereby he set aside the order
passed by the trial Court partly dismissing
the application of the respondents.

3. Appellant Nos.1 to 3 and one Parvathy
filed suit, which came to be registered as
0.S.No.75 of 1996, for partition and sepa-
rate possession of 1/6th share each in the
suit property and also for grant of a decla-
ration that sale deed dated 10.7.1997 ex-
ecuted by defendant Nos.2 to 4, who were,
later on, transposed as plaintiff Nos.5 to'7
(appellant Nos.4 to 6 herein), was not bind-
ing on them. Defendant Nos.5 to 7 (includ-
ing respondent Nos.1 and 2 herein) filed
written statement on 19.2.1998. Respon-
dent Nos.1 and 2 filed additional written
statement on 9.8.2002. After two years and
seven months, they filed an application
dated 11.3.2005 under Order XVI Rule- 1
(1) and (2) read with Section 151 C.P.C.
supported by an affidavit of respondent
No.1 for permission to file the list of wit-
nesses, which included the name of Shri
N. Ravindranath Kamath, Advocate, who
was representing the appellants in the suit
from the very beginning.

4. The trial Court partly allowed the ap-
plication of respondent Nos.l and 2 and
granted leave to them to file the list of wit-
nesses but rejected their prayer for permis-
sion to cite Shri N. Ravindranath Kamath
as witness No.l. The reasons assigned by
the trial Court for partially declining the

Kokkanda B. Poondacha v. K. Dy Ganapathi

AIR
2 dre ex

prayer, of respondent Nos.] apg
tracted below: :

. ....‘.'.;'.... ............ While Citing adVOCat
the opposite party as a witness, the dcfeof
dants 3:and 4 oughtto have gjyep, rcae .
for what purpose they are citing hip, :0n
witness and examining him in theijr favos
Once the advocate for the opposite par -

(13

party looses precious service of hig advy

cate. In that circumstances, the party yj -

suffer. Under the circumstances, so s y,
know for what purpose the defendant Nos )
and 3 are citing and:examining the N}
Kamath advocate for the plaintiff in thej
favour have to assign reason. The Coyr
has to be very cautious and careful while
considering such an aspect of the matter of
examining and citing.the.advocate for the
opposite party in their favour. The Court
has to determine as to whether the evidence
of said advocate is material for the deci
sion of the case or not? Unless defendant
Nos.2 and 3 assigned reason in the appli

cation or in the affidavit-as to why theyare

citing the advocate for ‘the opposite party
and examining in their fayour, the applica-
tion filed by defendant Nos.2 and 3 i_s not
maintainable and the said application1s not
sustainable under law. In the above 4!
judgment, in para 2, it is clearly held th&"
“but appellants then filed a petition ¢
ing permission to cite the advocate 0 ‘.S
respondents as a witness”: But herein th!
case, the defendant Nos.2 an
seeking permission to cite the advoc

the plaintiff as a witness. Defendant ™=

and 3 not.only have to seek permiss! i
this Court to cite the advocate for theP .,

tiff as a witness, but also he hﬂs,toci‘- g
good reasons for what purpose e * &
him as a witness and examininé llsﬁ“d
favour. Without assigning any “e,asolw ad-

without seeking permission (0 Cl:;s in the

vocate for the plaintiff as a W““wn[ -Snf’d‘
. . . . R 'Y

witness list, application to that €% igs¢

TS dis
tenable and same is liable to be
to that extent.”

(M)
5. The respondents chgllenged

the 0"

. . . : pany lS i
cited as a witness in the list, the Opposiie |
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d set aside the order of the
lh-e pgéurt by Simply‘observing that rea-
i enot required to be assigned to jus-
g e qummoning of 2 particular person

52 WItness: .

¢, Mrs. Kiran Surl, learned counsel for
e appellants relied upon the judgment of
s Court in Shalini Shyam Shetty v.
Rgendra Shankar Patil (2010) 8 SCC 329 :
MI0AIR SC W 6387) and argued that the
«der under challenge is liable to be set
side because the: High Court committed

ithe trial Court without recording a find-
ngthat the said order is vitiated due to want
fjurisdiction or any patent legal infirmity
inthe exercise of jurisdiction and that re-
fisal o the trial Court to permit the respon-
tisto cite Shri N. Ravindranath Kamath
“Sawitness had prejudiced their cause. She
hrther argued that the respondents are not
flmltled to cite and summon as a Witness
U adVO.calte representing the appellants

noff:t?f'“ the application filed by them.
v ICation was offered for doing sO-
UPport of this argument, Mrs. Surl 1€
Manug(;{“ the judgment of this Court in
8¢ Ram v, Brij Mohan (1983) 4 SCC

(AIR 1983 5C 925).
by }Sshrl ¥k Bhatt, learned counsel for
hisclielzlondents argued that even though
e trig ' had filed application belatedly,
i eir ourt was not justified in declin-
g, pf“yef for citing Shri N. Ravindra-
as 0 a5 2 witness merely because
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%[ and [he .
r"’;} Yangip tlr 'al Court had grossly €rT®
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;)unselegjrcsc-m_mg the appellants. Learned
i the g Mitted that at the stage of fil-
f ¢a of witnesses, the plaintiffs or
¢y Lo i:c(i” thé,ldefendants are not re-
e, Sven b 0se the nature of the evidence

e Y the Particular witness or 1S
e subject matter of the 3”.':
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€ave to'the respondents tO cite
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grous error by interfering with the order
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tshirilr N. Ravmdranz}th Kamath' as”one of
b witnesses. Shri Bhatt relied upon the
Raigmednt In Surya Dev Rai v. Ram Chander
Ra 3an others. (2003) 6 SCC 675+ (AIR

SC 3044) and argued that even after
amendment-of Section 115, C.P.C., the
High Court can, in exercise of supervisory
power under Article 227, correct the error
of jurisdiction,committed by the Subordi-
nate Court. - )

8. We have considered the’ respective
submissions.. We shall first consider the
question whether the High Courtceuld in-
terfere with the order of the trial Gourtwith-
out considering the question whether the
said order was vitiated due to want of ju-
risdiction or the trial Court hadexceeded
its jurisdiction in deciding the application
of the respondents and the order'passed by
it has resulted in failure of justice: InSurya
Dev Rai’s case (supra) (AIR 2003 SC3044),
the two Judge Bench, after detailed analy-
sis of the various precedents on-the:scope
of the High Court’s powers under Articles
226 and 227 of the Constitution.culted out
nine propositions including the, follow-
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.

ing:— « o

¢(2) Interlocutory orders, passed by the
courts subordinate to the High-Court,
against which remedy of revision has been
excluded by CPC Amendment Act'46 .of
1999 are nevertheless open o challenige in.
and continué t0 be supject to, Ce”_‘or%lrl"and
supervisory jurisdiction of the High Court.

(3) Certiorari, under Article 226 of the
Constitution, is iss.ued‘ for correcting gross
errors ijUI'iSdiCtlon j.e. when a S\L[bOI:dl-

o ourt is found t0 have acted .(1).\\'l‘[h-
nai@ b diction — by assuming jurisdiction
OUt'Jun;elre exists none, or (ii) in excess of
Wh?re-t . tion — bY overstepping or cross-
its JunSdlC“ risdiction, or (iii) acting
aw or the rules of
. violation of prin-

Ly I r . ) ERE
procede * aqural justice where there is no
ci ICSS ‘ Specified. and thereby

e . s susti '
pl QC wani f;]llllre of .]USIICC- -
ccasio ) arisdiction undei Ar-
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above noted statement on.the-duties of an
advocate towards his client,- we have no
hesitationto hold that the same .was not
only misconceived but was mischievous
ex-facie..Neither in the written statement
nor the additional written. statement filed
dents had attributed any rale to Shri N.
Ravindranath Kamath in relation to the
subject. matter of the suit. The concerned
advocate was engaged by the plaintiffs-
appellants in 1996 i.e. almost 11 years prior
to the, filing of application by the respon-
dents under. Order XVI Rule 1{(1) and (2)
read with" Section 151 CPC. During this
long interregnum, the respondents never
objected to the appearance of Shri N.
Ravinar'éfr{ath Kamath as an advocate of the
appellanis by pointing out that he was in-
terested-if the subject matter of the suit.
Notwithstanding this, the respondents cited
him as & Witness in the list filed along with
the application. The sole purpose of doing
this was to create a situation in which the
advocate.would have been forced to with-
draw from the case. Luckily for the'appel-
lants; the .trial Court could see the game
plan ofthe respondents and frustrated their
design by partly dismissing the application.
The learned single Judge ignored that the
respandents had included the name.of Shri
N. Ravindranath Kamath in the list of wit-
nesses proposed to be summoned by them
with an‘oblique motive of boarding him out
of the case and passed the impugned order
by recording one line observation that the
respondents were not required to give rea-

sons fof summoning the particular person
as a witness. i

16. We may add that if the parties to the
litigation are allowed to file list of witnesses
without indicating the purpose for sum-
monihg the particular person(s) as
witness(es), the unscrupulous litigants may
create a situation where the cases may be
prolonged for years together. Such liti gants
may include the name of the advocate rep-
resenting the other side as a witness and if
the Court casually accepts the list-of jwit-

nesses,’ the other side wil] pe den: Ay | g fit
the services of the advocate. Thepr”ved()f , E[cise 23\,(
would be a prudent exercise of d_e %,il graﬂ‘.lonb
by the Court to insist that the pariycrﬁtf"ﬁ @licﬂl‘;a "
the list of witnesses should bl’ieﬂy ind'lhng Ly allt
the purpose of summoning the panilcale pﬂ',i) 139
person as a witness. Uy : Secfilce in
. 17. In the result, the appeal i alloy, f;r;[eferre
the impugned order s set aside an the Oed, : fmu[ion ol
passed by the trial Court is restoreq Tn )(B) Cri
respondents shall pay cost of Rs.SO,()ogf | _guprer
to the appellants. pover of |
Appeal alloyy gant [eay
, riminal
AIR 2011 SUPREME COURT 13y | ™™
(From : Calcutta)* C;S:;o()Q'
B. SUDERSHAN REDDY AND [
SURINDER SINGH NIJAR, 1. |1¢ 1080
Criminal Appea]_No'. '168 with 1399 of Ram Jet
2007, D/- 25-2-2011. dhiocates.
Jugal Kishore Khetawat v. State of West [yypey,
Bengal. S g tith him
(A) Criminal P. C. (2 of 1974),5.3% |%my, M
— Abatement of appeal — Appeal b 2 b,
way of SLP under Art. 136 against ~ | (pppp
Conviction for offence u/Ss. 302, 120- el Sm
IPC — Death of appellant during Pe": Neony;
dency — Near relative of decease‘i.all:e | e Seop
pellant can apply for leave to CO"t";nt Hlon th
appeal — Court u/Art.136 may g locomrnitr
leave in appropriate cases. ;:ad ¥nten
Constitution of India, Art. 136 i | tol:n A
- Where the appeal is'against 2 Coriso— ;‘“er;tf\hp
tion and sentence of death or of m:ﬁepen_ s g Y he
ment, and the appellant dies de‘“gea relt ‘avep:[.n_“
dency of the appeal, any of his r[1 deﬂ‘hi %‘Utigntmc
tives may, within thirty days © Appellﬂ“"i mdord of |
of the appellant, apply to the eal:f’“d§ :ﬁghcerd
Court for leave to continue the appha” ”0[§ N dgur[
if leave is granted, the app¢? d mz‘Th[ed
abate. (Para 14) prg{el‘f],lf ?aleh“;l;[ 01
Present appeal is not 'th Oneo SPei;{ef %Ql.(ishoan‘
under Chapter 29 of Code WY 130 of 3t lpk'“g .
Leave Petition undel'‘\A"“CIeCOU“lrl /| @al-lea\
Constitution of Ind@Wwob(Cﬂ”’ ‘he n‘&vé}}‘z
o1 ?
* CRA No. 41 of 1999, D/- 257 :"l, e of
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