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supplied. If such a witness, withoutjusFiﬁq
cation, is not examined, inference against
the prosecution can be drawn by the Court.
The fact that the witnesses who were nec-
essary to unfold the narrative of the inci-
dent and though not examined, but were
cited by the prosecution, certainly raises a
suspicion. When the principal witnesses (_)f
the prosecution become hostile, greater is
the requirement of the prosecution to ex-
amine all other material witnesses who
could depose in completing the chain by
proven facts. This view was reiterated by
this Court in the case of Yakub Ismailbhai
Patel v. State of Gujarat [(2004) 12 SCC 229 -
(AIR 2004 SC 4209 : 2004 AIR SCW

4955)].

46. We are certainly not indicating that
despite all this, the statement of the Police
Officer for recovery and other matters
could not be believed and form the basis
of conviction but where the statement of
such witness is not reliable and does not
aspire confidence, then the accused would
be entitled to the benefit of doubt in accor-
dance with law. Mere absence of indepen-
dent witnesses when the Investigating Of-
ficer recorded the statement of the accused
and the article was recovered pursuant
thereto, is not a sufficient ground to dis-
card the evidence of the Police Officer re-
lating to recovery at the instance of the
accused. {See State Government of NCT
of Delhi v. Sunil & Anr. [(2001) 1 SCC
652 : (2000 AIR SCW 4398)1}. Similar
would be the situation where the attesting
witnesses turn hostile, but where the state-
ment of the Police Officer itself is unreli-
able then it may be difficult for the Court
to accept the recovery as lawful and legally
admissible. The official acts of the Police
should be presumed to be regularly per-
formed and there is no occasion for the
courts to begin with initial distrust to dis-
card such evidence,

4’{'. In the present case, on a cumulative
reading and appreciation of the entire evi-,
df:nce on record, we are of the considered
view that the learned trial Moo L3 .
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fallen in error of law or appreciation of
evidence in accordance with law. The High
Court appears to have interfered with the
judgment of acquittal only on the basis thy
‘there was a possibility of another view’,
The prosecution must prove its case beyond
any reasonable doubt. Such is not the bur-
den on the accused. The High Court has
acted on certain legal and factual presump-
tions which cannot be sustained on the ba-
sis of the record before us and the prin-
ciple of laws afore-noticed. The case of the
prosecution, thus, suffers from proven im-
probabilities, infirmities, contradictions
and the statement of the sole witness, the

Police Officer, PW1, is not reliable and
worthy of credence.

48. For the reasons afore-recorded and
the view that we have taken, it is not nec-
essary for us to deal with the legal ques-
tion before us as to what would be the ef-
fect in law of the acquittal of Govardhan
attaining finality, upon the case of the
present appellant-Govindaraju. We leave
the question of law, Point No. 7 open.

49. For the reasons afore-stated, we al-
low the present appeal acquitting the ap-
pellant of the offence under Section 302,
IPC. He be set at liberty forthwith and his
bail and surety bonds shall stand dis-
charged.

Appeal allowed.
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Civil Appeal No. 2850 with 2851 and g
2852 of 2012 (arising out of S. L. P. (C
No. 8479 with 8482 and 8484 of 2010), D/
15-3-2012.
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(A) Advocates Act (25 of 1961), S- 3_
— Right to practice — Is not only stat!
tory right but also fundamental right
subject to reasonable restrictions.

.. The right to practice, which is not
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‘Odvocates Act but would also be a funda-

al right under Art. 19 (1)(g) of the
mef ftution is subject to reasonable restric-
Qonz An argument could be raised that a
uoﬂso'n who has obtained a degree of law is
es:illed to practice .anywhere ir} InFlia, his
ciaht, a5 enshrined in the Constitution and
under the Advocates Act cannot be re-
sricted or regulated and also that it is not
necessary for him to enroll himself on any
of the State rolls. This argument would be
fallacious in face of the provisions of the
Advocates Act as well as the restrictions

contemplated in Article 19 (6) of the Con-

stitution. The Legislature is entitled to
make a law relating to the professional or
technical qualifications necessary for car-
rying on that profession. (Para 16)

(B) Customs Act (52 of 1962), S. 129
(6) — Bar Council of India Rules, Chap.
III, R. 7 — Scope — S. 129 (6) and R. 7
of Rules is pari materia. (Para 17) .

(C) Customs Act (52 of 1962), S. 129
(6) — Validity — Member of Customs

- Excise and Service Tax Appellate Tribu-

qal, CESTAT — S. 129(6) not permit-
ting him to appear before CESTAT, on

demitting office — Not unreasonable or
ultra vires.

S. 129(6) stipulating that on demitting
office as Member of the Customs Excise
and Service Tax Appellate Tribunal
E CESTAT”) a person shall not be entitled
00 appear before the CESTAT, challenged
turt'gr ound of being ultra vires the Consti-
of lt(;]n. However the legislative competence
Serteg é*eglslature which enacted and in-

g 129(6) was not challenged. Once

. enls nochallenge to the legislative com-

iececefand. the provision remains as a valid
the 01?1 leglsla_tlon on the statute book, then
aMine Y Question left for the Court to ex-
reasonli Whether this provision is so un-
Strict le that it inflicts an absloute re-
Si()n
SO
129(6n)s

> the restriction imposed under S.

m, Or ultracannot be said to be unreasonable

ViTPQ Rivcel., e

tn camt A alhenlnte
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N upon carrying on of the profes-
Y the appellants. For two different.
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restriction. It is partial restriction to the
extent that the persons, who have held the
office of the President or other Members
of the Tribunal cannot appear, act or plead
before that Tribunal. In modern times, there
are so many courts and tribunals in the
country and in every State, so that this re-
striction would hardly jeopardize the in-
terests of any hard working and upright ad-
vocate. The right of such advocate to prac-
tice in the High Courts, District Courts and
other Tribunals established by the State or
the Central Government other than the
CESTAT remains unaffected. Thus, the
field of practice is wide open, in which
there is no prohibition upon the practice
by a person covered under the provisions
of S. 129(6) of the Customs Act. Secondly,
such a restriction is intended to serve a
larger public interest and to uplift the pro-
fessional values and standards of advocacy
in the country. In fact, it would add further
to public confidence in the administration
of justice by the Tribunal, in discharge of
its functions. Thus, it cannot be held that
the restriction has been introduced with-
out any purpose or object. In fact, one finds
a clear nexus between the mischief sought
to be avoided and the object aimed to be
achieved. (Paras 20, 29)

It is not only the mischief of likelihood
of bias which is sought to be prevented by
the amendment but the amendment, has a
definite purpose and object to achieve
which is in the larger public interest. Such
legislative attempt, not only to adhere to
but to enhance the value and dignity of the
legal profession, would add to the confi-
dence of the common litigation in the ad-
ministration of justice and the performance
of duties by the Tribunal. (Para 30)

Despite their absence from the object
and reasons for the amendment of Section
129(6) of the Customs Act it cannot be held
that the element of bias was presumptuous
or without any basis or object. It may be
one of the relevant factors which probably
would have weighed on the mind of the
Legislature. When you have been a mem-
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ber of a Tribunal over a long period, and
other members have been your co-mem-
bers whether judicial or technical, it can-
not be said that there would be no possibil-
ity of bias or no real danger of bias. Even
this possibility, is ruled out, Stlll,_lt \.JVl“
always be better advised and in the institu-
tional interest that restrictions are enforced.
Then alone will the mind of the litigant be
free from a lurking doubt of likelihood of
bias and this would enhance the image of
the Tribunal. The restriction, leaves the
entire field of legal profession wide open
for the appellants and all persons situated
alike except to practice before CESTAT.
(Para 37)

It is difficult to rule out the possibility
of a reasonable apprehension in the minds
of the litigants who approach the Tribunal
for justice, if the reasonable restriction in-
troduced in Section 129(6) of the Customs
Act is not enforced. (Para 39)

(D) Constitution of India, Art. 14 —
Bias — Must be shown to be present.

Bias must be shown to be present. Prob-
ability of bias, possibility of bias and rea-
sonable suspicion that bias mi ght have af-
fected the decision are terms of different
connotations. They broadly fall under two
categories, i.e., suspicion of bias and like-
lihood of bias. Likelihood of bias would
be the possibility of bias and bias which
can be shown to be present, while suspi-
cion of bias would be the probability or
reasonable suspicion of bias. The former
lead to vitiation of action, while the latter
could hardly be the foundation for further
examination of action, with reference to the
facts and circumstances of a given case.
The correct test would be to examine
whether there appears to be 3 real danger
of bias or whether there js only a probabj-
Ity or even a preponderance of probability
of such bias, in the circumstances of 2 given
case. If it falls in (he prior category, the
decision would attrac judicial castecism

der S. 129(6) and S. 140A

N. K. Ba_]pﬂl v. Union of India
A
(E) Customs Act (5, of R

129(6) — Scope — Amep dmenl%z)’ §
in S. 129(6) restricting Fetireq Fougy,
of CESTAT from 2 M

CESTAT — Is not retrospectyq p. L0t
roactive — Further it js Ilirlenli)tit

When the appellants retired Memp
CESTAT were enrolled as advocateg aers of
as when they started Practicing ;We"
cates, their right was subject to th 0
tions under any applicable Act o undery
constitutional limitations, as the Case mae
be. One must clearly understang 5 disting.
tion between a law being enforceg retro-
spectively and a law that operates retroac-
tively. The restriction in the present casejs
a clear example where the right to practice
a limited forum be CESTAT is being taken
away in present while leaving all other fo-
rums open for practice by the appellants.
Though such a restriction may have the
effect of relating back to a date prior tothe

Ve,

presenti. In that sense, the law stricto sensu |

is not retrospective, but would be retroac

tive. It is not for the Court to interfere with

the implementation of a restriction, Whlcg
is otherwise valid in law, only on the grf):lfts
that it has the effect of restricting the g

. jorto |
of the people who attain that status priof

the introduction of the restriction. It S Ceé |
tainly not a case of settled or ves_ted rlfgere
which are incapable of being mterm
with. It is a settled canon of law tha:esvic'-
are subject to restrictions a_“d the‘udicial
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44, 47)
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Veber% , olcC by 2 legal practitioner who is gntltled
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" unémm' niously to S. 1-29(()) and person who earns

& oao disqualification under this provision can-

q aagf? y | ot derive any extra benefit contrary to S.
)rcedlinm' 129(6) from reading of S. 140A.. (Para 52)
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2. This judgment shall dispose of all the
above three appeals, as common questions
of law arise therefrom, on somewhat simi-
lar facts for consideration of this Court. In

these appeals, the following questions have
been raised :

“(1) Whether Section 129(6) of the Cus-
toms Act, 1962, which stipulates that on
demitting office as Member of the Customs
Excise and Service Tax Appellate Tribu-
nal (hereinafter referred to as the
“CESTAT”) a person shall not be entitled

to appear before the CESTAT, is ultra vires
the Constitution of India?

(i1) Whether the said provision applies
to the petitioner, as it was introduced after
the petitioner had not only joined as Mem-
ber of the CESTAT but also demitted of-
fice as such Member?”

3. We may notice the basic factual
premise from which the above legal ques-
tions have arisen for consideration of this
Court. Primarily, we would be referring to
the facts of SLP (C) No0.8482 of 2010 titled
P.C. Jain v. Union of India & Ors.

4. The appellant joined the Indian Cus-
toms and Central Excise Service, Class — 1
(later called Group ‘A’), in the year 1956,
where he served for a number of years, in
different capacities. On Ist November,
1990, the appellant was selected as a Mem-
ber (Technical) in the Customs, Excise and
Gold (Control) Appellate -Tribunal
(CEGAT). The appellant demitted his of-
fice as Member (Technical) of CEGAT on
7th March, 1993. As he was a law gradu-
ate, he was enrolled as an advocate with
the Bar Council of India on 18th March,
1993. The CEGAT was replaced by the
Central Excise and Service Tax Appellate
Tribunal (for short, ‘the CESTAT/Tribu-
nal’. Vide Finance Act, 2003, Section
129(6) was introduced to the Customs Act,
1962 (for short ‘Customs Act') in terms of
which, the members of the T}'lhlll\;\l were
debarred from appc;.u'ing. acting or plead-
ing before it. Aggrieved by_lhls amend-
ment, the appellant ul0|ng with other ap-

o ~laimed tn hava
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met the Finance Minister and submitted a
detailed representation brmg_mg out the 1n-
equities and arbitrariness claimed to be re-

oo insertion of Section 129(6)
sulting from the insertion o |
of the Customs Act. The Tribunal, on 9th
July, 2007, passed an order hpldmg .that the
appellant or the persons simllarly.SI_tuaFed,
were not entitled to appear before it in view
of the bar contained in Section 129(6) of
the Customs Act. In the meanwhile, the
Ministry also responded negatively to the
representations submitted by the appellants.
Faced with these circumstances, the appel-
lants filed a writ petition before the High
Court of Delhi at New Delhi being Writ -
Petition No.6712 of 2007, which was heard
by a Division Bench of the High Court and
was dismissed vide judgment dated 13th
April, 2009, hence, giving rise to the
present appeals. e

S. The Tribunal took the view that the
word ‘appellate tribunal’ as referred to in
Section 129(6), is defined under Section
2(1B) of the Customs Act to mean the Cus-
toms; Excise and Service Tax Appellate
Tribunal constituted under Section 129 of
the Customs Act and any person ceasing
to hold office as President, Vice-President
or Member cannot appear before the Tri-
bunal or its Benches anywhere in India in
view of the bar in Section 129(6). One of
the appellants, namely, N.K. Bajpai, was
relieved from the case. The appellants had
contended before the Hj gh Court that Sec.-

demitted office, the said

a part of the Customs
prayed for cong

provision was not
] lAcl. Thus, they
cquential relief, The High
Court, by a dC_tilllCd Judgment, rejected bo%h
these contentions, It was of the view that

the predominan ration .
; ale for :
of this provision wa; st Ntroductioy
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of administration of justjca ang Al
what the Legislature, in jtg Wisdg
a perceived class bias. It was fUrt,he Lwg
that the restriction impose( coulq
said to be unreasonable and v,
withstand the test of Article |
Constitution. It also held thy; once g

to appear, act or plead is taken awy einght
spect of the Tribunal, since the Sam: ;e.
rum hears and adjudicateg Upon the mo.
ters concerning three streamg Of lay, [;t.
persons concerned are automaticg)| ,d;
barred from acting, appearing or pleading
before such forum, i.e., the Tribunal ip .
spect of all matters. The High Court ey
referred to some of the judgments of this
Court, as well as to Article 220 of the gy,
stitution, which places a prohibition or [jp;.
tation on the right of a permanent Judge of
the High Court to plead or act before the
Court of which he had been a permanent
Judge and/or before the Courts, Tribunals,
Authorities over which the said Court had
exercised supervisory jurisdiction.

6. Before we dwell upon the merits of
the contentions raised or the correctness pf
the reasons given by the High Court, it wil
be appropriate for us to reproduce the pro-
visions of Section 129 of the Customs Act
which read as follows :

“129 - Appellate Tribunal—(1) Th(.i
Central Government shall constitute an AE
pellate Tribunal to be called the Custo‘rt?u.’
Excise and Service Tax Appellate (;Ftréc :
nal consisting of as many judicial an rcise
nical members as it thinks fit to eXetibns
the powers and discharge the funt

: this
conferred on the Appellate Tribunal b
Act.

Not b
S helq tz
0) of the

erso"
(2) A judicial member shall be 2P% .

who has for at least ten years hql or whY
cial office in the territory of Ind-la Gg“l
has been ‘a member of the .I“d'a-z ¢ fof
Service and has held a post 1N ql‘l P
that service or any equivalentor l}llsg en”
for at least three years, or who

advocate for atleast ten years-
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sub-section—

(i) incomputing the perjod during which
a person has held judicial office in the ter-
ritory of India, there shall be included any
period, after he has held any judicial of-
fice, during which the person has been an
advocate or has held the office of a mem-
ber of a Tribunal or any post, under the
Union or a State, requiring special knowl-
edge of law;

(if) in computing the period during
which a person has been advocate, there
shall be included any period during which
the person has held a judicial office, or the
office of a member of a Tribunal or any
post, under the Union or a State, requiring

special knowledge of law after he became
an advocate.

(2A) A technical member shall be a per-
son who has been a member of the Indian
Customs and Central Excise Service,
Group A, and has held the post of Com-
missioner of Customs or Central Excise or

any equivalent or higher post for at least
three years.

(3) The Central Government shall ap-
point— ~

(2) a person who is or has been a Judge
of a High Court; or

(b) one of the members of the Appellate
ribunal, to be the President thereof.

§4) The Central Government may ap-
Point one or more members of the Appel-
ate Tribunal to be the Vice President, or,

AS the case may be, Vice-Presidents,
thereof

oft(S) A Vice-President shall exercise such

. € powers and perform such of the func-
tiong

to hi of the President as may be delegated
ciallm by the President by a general or spe-
Order jp writing.
de(()) O.n
Or[lt, VlceipreSident or other Member shall
fore | “htitled (o appear, act or plead be-
® Appellate Tribunal.”

of t}.le AL of the Constitution is the soul

ONstitution. It is not only,a ¢harter
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Ceasing to hold office, the Presi-
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of the rights that are available to Indian
citizens, but is even completely in conso-
nance with the basic norms of human ri ghts,
recognized and accepted all over the world.
The fundamental rights are basic ri ghts, but
they are neither uncontrolled nor without
restrictions. In fact, the framers of the In-
dian Constitution themselves spelt out the
nature of restriction on such rights. Excep-
tions apart, normally the restriction or
power to regulate the manner of exercise
of a right would not frustrate the right.
Take, for example, the most valuable right
even from amongst the fundamental rights,
1.e., the right to freedom of speech and ex-
pression. This right is conferred by Article
19(1)(a) but.in turn, the Constitution itself
requires its regulation in the interest of the
‘public order’ under Article 19(2). The
State could impose reasonable restrictions
on the exercise of the rights conferred, in
the interest of the sovereignty and integ-
rity of India, the security of the State, free
relations with foreign States, public order,
decency or morality or in relation to con-
tempt of Court, defamation or incitement
of an offence. Such restrictions are within
the scope of -constitutionally permissible
restriction. Exercise of legislative power in
this respect by the State can be subjected
to judicial review, of course, within a lim-
ited ambit. Firstly, the challenger must
show that the restriction imposed, at least
prima facie, is violative of the fundamen-
tal right. It is then that the burden lies upon
the State to show that the restriction ap-
plied is by due process of law and is rea-
sonable. If the restriction is not able to sat-
isfy these tests or either of them, it will vi-
tiate the law so enacted and the action taken
in furtherance thereto is unconstitutional.
It is difficult to anticipate the right to any
freedom or liberty without any reasonable
restriction. Besides this,. the State has to
function openly and in public interest. Thc?
width of the expression ‘public interest
cannot be restricted to a particular concept.
It may relate to variety of matters includ-
ing administration of justice.

A -
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8. Let us also examine the fundamental
rights and their restrictions as a constitu-
tional concept. In the case of S. Rangarajan
v. P. Jagjivan Ram and Ors. [(1989) 2 SCC
574], while dealing with the censorship of
a film, this Court observed :

ST There does indeed have to be a
compromise between the interest of free-
dom of expression and special interests. But
we cannot simply balance the two inter-
ests as if they are of equal weight. Our com-
mitment of freedom of expression demands
that it cannot be suppressed unless the situ-
ations created by allowing the freedom are
pressing and the community interest is en-
dangered. The anticipated danger should
not be remote, conjectural or far-fetched.
It should have proximate and direct nexus
with the expression. The expression of
thought should be intrinsically dangerous
to the public interest. In other words, the
expression should be inseparably locked up
with the action contemplated like the
equivalent of a ‘spark in a power keg’.’

9. Where the Court applies the test of
‘proximate and direct nexus with the ex-
pression’, the Court also has to keep in
mind that the restriction should be founded
on the principle of least invasiveness, i.e.,
the restriction should be imposed in a man-
ner and to the extent which is unavoidable
in a given situation. The Court would also
take into consideration whether the antici-
pated event would or would not be intrin-
sically dangerous to public interest. -

10. Now, we have to examine the vari-
ous tests that have been applied over a pe-
riod of time to examine the validity and/or
reasonability of the restrictions imposed
upon the rights.

11. No person can be divested of his fun-
damental rights. They are incapable of be-
ing taken away or abridged. All that the
State can do, by exercise of its legislative
power, is to regulate these rights by impo-
sition of reasonable restrictions on them.
Upon an analysis of the law, the following
tests emerge:—

N. K. Bajpai v. Union of India
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a) The restriction can be impoge
by or under the authority of law, J;

be imposed by exercise of executive POwer

without any law to back it up.
b) Each restriction must be reasonable

¢) A restriction must be related ¢ the
purpose mentioned in Article 19(2).

12. The questions before us, thus, g
whether the restriction imposed was res.
sonable and whether the purported purpose
of the same squarely fell within the relevant
clauses discussed above. The legislative de-
termination of what restriction to impose
on a freedom is final and conclusive, as it
is not open to judicial review. The judg-
ments of this Court have been consistent
in taking the view that it is difficult to de-
fine or explain the word “reasonable” with
any precision. It will always be dependent
on the facts of a given case with reference
to the law which has been enacted to cre-
ate a restriction on the right. It is neither
possible nor advisable to state any abstract
standard or general pattern of reasonable-
ness as applicable uniformly to all cases.

13. A common thread runs through Parts
I11, TV and IVA of the Constitution of I
dia. One part enumerates the fundament!
rights, the second declares the fundame™”
tal principles of governance and the th"
lays down the fundamental duties Of ! :
citizens. While interpreting any _Of[ efo
provisions, it shall always be «'ld"'sable-n_
examine the scope and impact Of_S‘”C.h : p
terpretation on all the three constitutio™:
aspects emerging from these parts:
necessary to be clear about the meam"tzx_
the word “fundamental” as used in ¢ ence
pression “fundamental in the gOYemarin-
of the State” to describe. the directi¥® P ade
ciples which have not legally bee" "
enforceable. Thus, the word “ﬂ’"dames un
has been used in two different Scnsesscﬂ‘
der our Constitution of India. Thc-ahts s
tial character of the fundamental s owe!
secured by limiting the legismnve jon of
and by providing that any (ransg™e . gin.
the limitation would render the © _
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2 retendo void. The word “fundamen-

win Article 37 of ll}e Consgitption algo
- pasic or essential, but it is used in
nedngrmative sense of setting, before the
lhclg goals which it should try to achieve.
E\?al} eady noticed, the signifig:ance of the
ﬁmdamentul prmuples.stated in the .dnrf:c‘-
five principles I}avc.*, z}ttamed greater signifi-
cance through judicial pronouncements.
14. As difficult as it is to anticipate the
ght to any freedom or liberty without any
reasonable restriction, equally difficult is
it to imagine the existence of a right not
coupled with a duty. The duty may be a
direct or indirect consequence of a fair as-
sertion of the right. Although Part III of
the Constitution of India confers rights, still
the duties and restrictions are inherent
thereunder. These rights are basic in na-
ture and are recognized and guaranteed as
natural rights, inherent in the status of a
citizen of a free country, but are not abso-
lute in nature and uncontrolled in opera-
tion. Each one of these ri ghts is to be con-
trolled, curtailed and regulated, to a cer-
in extent, by laws made by the Parlia-
ment or the State Legislature. In spite of
'here being a general presumption in favour
of the constitutionality of a legislation un-
r challenge in case of allegations of al-
leging violation of the right to freedom
8Uaranteeq by Clause (1) of Article 19 of
Onstitution, on a prima facie case of
Violation being made out, the onus
upon the State to show that the legis-
0nsns(;?mes Wwithin the permissible restric-
9ang Out in clauses (2) to (6) of Article
that the particular restriction is rea-
Prit, r?{ tis f(?r the State to pla.ce.appro—
ate“,aljustlfying the restriction and
1 2ONability on record.
ter re.fgrl:e Advocates Act, 1961 (hereian—
. ®d 10 as ‘the Advocates Act’) it-
Mg roduced to implement the rec-
Mitteq . “UONS of the All India Bar Com-
e Ade in 1953 1¢ aimed at establish-
o ruleZln All India Bar Council, a com-
e Baro-r the advocates and integration
‘o a single class of-practitio-
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ners known as ‘advocates’. It was also to
Create autonomous Bar Councils, one for
the whole of India and one for each State.
The Advocates Act provides for various
aspects of the legal profession. Under Sec-
tion 29 of the Advocates Act, only one class
of persons is entitled to practice the pro-
fession of law, namely, advocates. Section
30 of the Advocates Act provides that sub-
ject to the provisions of the Act, every ad- -
vocate whose name is entered in the State
rolls shall, as a matter of right, be entitled
to practice throughout the territories to
which this Act applies, in all courts includ-
ing the Supreme Court of India. Such an
advocate would also be entitled to practice
before any tribunal or person legally au-
thorized to take evidence and before any
other authority or person before whom such
an advocate is, by or under any law for the
time being in force, entitled to practice.
Section 33 of the Advocates Act further
states that except as otherwise provided in
that Act or in any other law for the time
being in force, no person shall, on or after
the appointed day, be entitled to practice
in any court or before any authority or per-
son unless he is enrolled as an advocate
under the Advocates Act. A bare reading
of these three provisions clearly shows that
this is a statutory right given to an advo-
cate to practice and an advocate alone is
the person who can practice before the
courts, tribunals, authorities and persons.
But this right is statutorily regulated by two
conditions — one, that a person’s name
should be on the State rolls and second,
that he should be permitted by the law for
the time being in force, to practice before
any authority or person. Where the advo-
cate has a right to appear before an author-
ity or a person, that right can be denied by
a law that may be framed by the competent
legislature. Thus, the right to practice is not
an absolute right which is free of restric-
tion and is without any limitation. There
are persons like Mukhtiars and others, who °
were earlier entitled to practice before the
Courts, but the Advocates Act itself took
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away the right to practice which was avail-
able to them prior to its coming into force.
Thus, the Advocates Act placed acomplete
prohibition upon the right to practice of
those persons who were not advocates en-
rolled with the State Bar Council.

16. Therefore, the right to practice,
which is not only a statutory right under
the provisions of the Advocates Act but
would also be a fundamental right under
Article 19(1)(g) of the Constitution is sub-
ject to reasonable restrictions. An argument
could be raised that a person who has ob-
tained a degree of law is entitled to prac-
tice anywhere in India, his right, as en-
shrined in the Constitution and under the
Advocates Act cannot be restricted or regu-
lated and also that it is not necessary for
him to enroll himself on any of the State
rolls. This argument would be fallacious
in face of the provisions of the Advocates
Act as well as the restrictions contemplated
in Article 19(6) of the Constitution. The
Legislature is entitled to make a law relat-
ing to the professional or technical qualifi-
cations necessary for carrying on that pro-
fession.

17. We may also refer to a recent devel-
opment of law in relation to right of the
advocates or former judicial officers, to
practice the profession of law. The Bar
Council of India has been vested with the
general power to make rules under Section
49 of the Advocates Act. In furtherance to
this power vested with it, the Bar Council
of India has framed the Bar Council of In-
dia Rules. Chapter III of these Rules deals
with the conditions for the right to prac-
tice. Rule 7 of Chapter III of the said Rules
is quite in pari materia with Section 129(6)
of the Act and it reads as under :

“An officer after his retirement or oth-
erwise ceasing to be in service for any rea-
sons, if enrolled as an Advocate shall not
practice in any of the Judicial, Adminis-
trative Courts/Tribunals/Authorities, which
are-

presided over by an officer equivalent
or lower to the post which such officer last

N. K. Bajpai v. Union of India Al
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held.”
18. Rules 7 and 7A of the Bar Coypgjj

of India Rules, were introduced by the Bar
Council of India on 14th October, 2007,

19. This Rule clearly mandates that upop
his retirement or when otherwise ceasing
to be in service for any reason, a persop
will not be able to practice in the adminis-
trative tribunal, other tribunals, authorities,
courts etc. over which he had presided and
which were headed by an officer in a post
equivalent to or lower than the post which
he had held. The definition in the explana-
tion of what an officer shall mean and in-
clude further widened the scope of inter-
pretation. Not only this, requiring adher-
ence to professional standard and values,
Rule 7A further makes it mandatory thata
person who has been dismissed, retrenched,
compulsorily retired, removed or otherwise
retired from Government Service or ser-
vice of the High Court or Supreme Court
on the charges of corruption, dishonesty un-
becoming of an employee, etc. would not
even be enrolled as an advocate on the rolls
of a State Bar Council. These provisions
clearly demonstrate the intention of the
Legislature to place restrictions for entry
to the profession of law. These restrictions
have to be decided only on the touchston®
of reasonableness and legislative compe”
tency. The restriction which withstan s
such a test would be enforceable in acco”
dance with law.

20. The contention raised on behalt
the appellants before us is that Section
129(6) of the Customs Act imposes a O™
plete restriction upon the appellants ant
therefore, is unconstitutional. While exﬂm;
ining the merit of this contention, W€ ml':‘
notice that there is no challenge to the le“e
islative competence of the Legislawg)
which enacted and inserted Section 1<
of the Act. Once there is no challeng® .-
the legislative competence and the Proi
sion remains as a valid piece of leglsmti n
on the statute book, then the only questher
left for this Court to examine is th.:tin.
this provision is so unreasonable that It
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1012 psolute restriction upon carrying
ficts al rofession by the appellants. For
ool _me ent reasons, we are unable to hold
wodi felestriction imposed under Section
(hat the ff the Act is unreasonable or ultra
129(6) F?rstly, it is not an absolute restric-
vireS-It is a partial restriction to the extent
fion- he persons who have held the office
thath‘e president, Vice—President or other
;gémbers of the Tribunal. cannot appear, act
¢ plead before that Tribunal. In modern
?imes, there are so many courts and tribu-
aals in the country and in every St'ate, SO
hat this restriction would hardly jeopar-
dize the interests of any hardworking and
upright advocate. The ri ght of such advo-
cate to practice in the High Courts, Dis-
trict Courts and other Tribunals established
by the State or the Central Government
other than the CESTAT remains unaffected.
Thus, the field of practice is wide open, in
which there is no prohibition upon the prac-
tice by a person covered under the provi-
sions of Section 129(6) of the Customs Act.
Secondly, such a restriction is intended to
$trve a larger public interest and to uplift
the professional values and standards of
avocacy in the country. In fact, it would
ad,d _furth.er to public confidence in the ad-
g;‘sféthtratlon of justice‘: by the Tribunal, in
. e?ll(;g?‘Of its func.tlo.ns. Thus, it cannot
. “t ili]t the restriction has been intro-
= Oneltf out any purpose or object. In
Lo Inds a clear nexus between the

m .
jelStCh-lef Sought to be avoided and the ob-
AImed to be achieved.

Judg,;]Now’ We may deal with some of the
Pos NS, where similar restrictions im-
ed

unexcepti aw were found to be valid and
State \S,nablﬁ- In Sukumar Mukherjee v.
(IR 1995 oo Bengal [(1993)3 SCC 723 :
he 0o SC 23351 1993 AIR SCW 2772),
Privgye - OF West Bengal had prohibited
: efemcllce by medical practitioners
:-m“‘ions Also teaching in the medical in-
I-Qn()()ft'h IS was provided under Sec-
thy, \Ct fgWes[ Bengal State Health Ser-
Uhig” 90 The argument raised was
Vision was repugnant to Sec-
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tion 27 of the Indian Medical Council Act,
1956 which, in turn, provides for the right
of aregistered medical practitioner to prac-
tice, as well as an argument that is ultra
vires Articles 19(1)(g), 19(6) and 14 of the
Constitution of India. This Court repelled
both these contentions and held that the
prohibition against the members of the
West Bengal Medical Education Service
(WBMES) from practicing privately was
not unconstitutional or repugnant to the
Statutory provisions. It only regulated a
class of persons, i.e., the persons who were
members of that service and secondly, this
was intended to maintain standards of the
medical education which was the very ob-

ject of enacting the Indian Medical Coun-
cil Act.

22. Similarly, while dealing with the
question as to whether the closure of
butcher houses on national holidays or on
certain particular days was unconstitutional
and violative of the fundamental right to
carry on business in terms of Articles
19(1)(g), 19(6) and 14 of the Constitution,
in the case of Municipal Corporation of the
City of Ahmedabad & Ors. v. Jan
Mohammed Usmanbhai & Anr. [(1986) 3
SCC 20 : (AIR 1986 SC 1205)], a Consti-
tution Bench of this Court, while rejecting
the challenge, held as under :

“17. Clause (6) of Article 19 protects a
law which imposes in the interest of gen-
eral public reasonable restrictions on the
exercise of the right conferred by sub-
clause (g) of clause (1) of Article 19. Ob-
viously it is left to the court in case of a
dispute to determine the reasonableness of
the restrictions imposed by the law. In de-
termining that question the court cannot
proceed on a general notion of what is rea-
sonable in the abstract or even on a con-
sideration of what is reasonable from the
point of view of the person or persons on
whom the restrictions are imposed. The
-right conferred by sub-clause.(g) IS ex-
pressed in general lungupge aqd if there had
been no qualifying provision like clause (6)
the right so conferred would have been an
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absolute one. To the persons who have this
right any restriction will be irksome and
may well be regarded by them as unrea-
sonable. But the question cannot be decided
on that basis. What the court has to do is to
consider whether the —restrictions im-
posed are reasonable in the interest of gen-
eral public. In the State of Madras v. V.G.
Row (AIR 1952 SC 196) this Court laid
down the test of reasonableness in the fol-
lowing terms: "

“It is important in this context to bear in
mind that the test of reasonableness, wher-
ever prescribed, should be applied to each
individual statute impugned, and no ab-
stract standard, or general pattern of rea-
sonableness can be laid down as applicable
to all cases. The nature of the right alleged
to have been infringed, the underlying pur-
pose of the restrictions imposed, the ex-
tent and urgency of the evil sought to be
remedied thereby, the disproportion of the
imposition, the prevailing conditions at the
time, should all enter into the judicial ver-
dict.”

19. The expression ‘in the interest of
general public’ is of wide import compre-
hending public order, public health, public
security, morals, economic welfare of the
community and the objects mentioned in
Part IV of the Constitution. Nobody can
dispute a law providing for basic ameni-
ties; for the dignity of human labour like
provision for canteen, rest rooms, facilities
for drinking water, latrines and urinals etc.
as a social welfare measure in the interest
of general public. Likewise in respect of
legislations and notifications concerning
the wages, working conditions or the other
amenities for the working class, the courts
have adopted a liberal attitude and the in-
terest of the workers has been protected not-
withstanding the hardship that might be
caused to the employers. It was, therefore,
open to the legislature or the authority con-
cerned, to ensure proper holidays for the
municipal staff working in the municipal
slaughterhouses and provide certain closed
days in the year. Even according to the

N. K. Bajpai v. Union of India

AlR
observations of the High Coury Nobog
could have any objection to the standiny
orders issued by the Municipal Commisg
sioner under Section 466(1)(D)(b) if mu:
nicipal slaughter houses were closed oy, cer.
tain days in order to ensure proper pgj;.
days for the municipal staff working in the
municipal slaughterhouses. The only g
jection was that the standing orders direc
closure of the slaughterhouses g
Janmashtami, Jain Samvatsari, October 2
(Mahatma Gandhiji’s birthday), February
12 (Shraddha day of Mahatma Gandhi),
January 30 (Mahatma Gandhiji’s Nirwan
day), Mahavir Jayanti and Ram Navami.
These days were declared as holidays un-
der the standing orders for the Municipal
Corporation slaughterhouses.

20. The tests of reasonableness have to
be viewed in the context of the issues which
faced the legislature. In the construction of
such laws and in judging their validity,
courts must approach the problem from the
point of view of furthering the social inter-
est which it is the purpose of the legisl-
tion to promote. They are not in these mat-
ters functioning in vacuo but as part of so-
ciety which is trying, by the enactf:d law,
to solve its problems and furthering
moral and material progress of the COmV‘
munity as a whole. (See Jyoti Pershad ¥
Union Territory of Delhi : (AIR 196! §
1602)) If the expression ‘in the interest.(sJ-
general public’ is of wide import comP”
ing public order, public security and pY ¢
lic morals, it cannot be said that the 5“;"
ing orders closing the slaughter hous® o
seven days is not in the interest of g€
public. . o

21. In view of the aforesaid d's(;léssclo'
we are not prepared to hold that I‘l days
sure of the slaughter house on 53"6'“] any
specified in the two standing Ord'erS pthe
way put an unreasonable reS“‘iC[lonc pcti'.
fundamental right guaranteed © [;)(g)of
tioner respondent under Article J 9
the Constitution. onte™

22. This'leads us to the second Cndcﬂ"
tion raised on behalf of the resP
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pased N Article 14 of the COHSt:l-
m High Court had repelled this
o for a valid reason with which
P 1)' agree. ) .
CopItis now_well establls‘hed‘that. while
1> 14 forbids class legislation it does
A forbid 1.easo.nabl-e classification for the
™ oses of legislation and that in order to
P’jf he test of permissible classification
+yo conditions must be fulfilled. namely,
) the classiﬁcatl‘on must be founde;d on
. intelligible differentia which distin-
«ishes persons or things that are grouped
neether from others left out of the group,
d (if) such differentia must have rational
«lation to the object sought to be achieved
by the statute in question. The classifica-
ton, may be founded on different basis,
namely, geographical, or according to ob-
jects or occupations or the like and what is
necessary is that there must be a nexus be-
tween the basis of classification and the
object of the Act under consideration.
There is always a presumption in favour of
,constitutionality of an enactment and the
ourden is upon him who attacks it, to show
that tl}ere has been a clear violation of the
“onstitutional principles. The courts must
Presume that the legislature understands
z“vjinCOrrectly appreciates the needs of its
acaingte()ple’ that its laws are directed
fi:inceapcr{()blems made manifest by expe-
Wi Ndthatits discriminations are based
Ming tl?aﬁ;]e grounds. It must be borne in
chces of ¢ legislature is free to recognise
Sictiong ¢ arm and may confine its re-
deemeq t()(;)those cases where the need is
Morder ¢ ¢ the clearest, and finally that
S?itutiOna itustaln the presumption of con-
Wergig, rr); the court may take into con-
flter o 2Uers of common knowledge,
the limeg common rapport, the history of
fao ]‘ic?]"d May assume every state of
"2 a4t gha . S40 be conceived to be exist-
Ty 'me of legislation.
?)Br'ethe infpﬁbjects sought to be achieved
of ?i‘frvalionggfgt Standing o'rder§ are the
Yesiger o reCtion and improvement
' +-0ws, bulls, bullocks and

yric
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calves of cows are no doubt the most im-
portant cattle for the agricultural economy
of this country. Female buffaloes yield a
large quantity of milk and are, therefore,
well looked after and do not need as much
protection as cows yielding a small quan-
tity of milk require. As draught cattle male
buffaloes are not half as useful as bullocks.
Sheep and goat give very little milk com-
pared to the cows and the female buffaloes,
and have practically no utility as draught
animals. These different categories of ani-
mals being susceptible of classification into
separate groups on the basis of their use-
fulness to society, the butchers who kill
each category of animals may also be
placed in distinct classes according to the
effect produced on society by the carrying
on of their respective occupations. The
butchers who slaughter cattle formed the
well defined class based on their occupa-
tion. That classification is based on intelli-
gible differentia and distinguishes them
from those who kill goats and sheep and
this differentiation has a close connection
with the object sought to be achieved by
the impugned Act, namely the preservation,
protection and the improvement of our live-
stock. The attainment of these objectives
may well necessitate that the slaughterers
of cattle should be dealt with differently
than the slaughterers of say, goats and
sheep. The standing orders, therefore, in
our view, adopt a classification based on
sound and intelligible basis and can quite
clearly stand the test laid down above.”

23. Another Constitution Bench of this
Court, while dealing with the provisions
of the Legal Practitioners Act, 1879, a pre-
Constitution law, considered the correct-
ness or effect of restrictions on the rights
of a Mukhtiar to act or plead before the
Civil Court, under Rule 2 of the Rules,
framed under the provisions of that Act by
the High Court and held that Sections 9 and
11 of that Act would have to be read to-
gether. It would be wrong to treat the mere
right to practice conferred by Section 9 of
the Legal Practioners Act as disassociated
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from the functions, powers and duties of islative competence, inasmuc the

Mukhtiar referred to in Section 11 of th{ll
Act. The right to appear before a. court Is
controlled by these provisions. Primarily
holding that Rule 2 as enacted by the H?gh
Court was not in excess of the rulemaking
power under Section 11 of that Act, this
Court also held that the Mukhtiars cannot
complain of any violation of their funda-
mental right to practice the profession, to
which they have been enrolled under the
provisions of that Act. In other words, the
challenge on the ground of inequality and
unreasonableness, both, were repelled by
this Court. {Ref. Devata Prasad Singh
Chaudhuri & Ors. v. The Hon’ble Chief
Justice and Judges of the Patna High Court
[AIR 1962 SC 201]}.

24. There are certain legislations which
restrict appearance of advocates before
specialized or specific tribunals. These
kinds of restrictions upon the right of the
lawyers to appear before those tribunals
have been challenged in the courts from
time to time. The courts have consistently
taken the view that limited restrictions are
neither violative of the fundamental rights,
nor do they tantamount to denying the
equality before law in terms of Article 14
of the Constitution. In the case of H.S.
Srinivasa Raghavachar & Ors. v. State of
Karnataka [(1987) 2 SCC 692 : (AIR 1987
SC 1518)], this Court was primarily con-
cerned with the validity of Section 44(1)
of the Karnataka Land Reforms Amend-
ment Act, 1974 which was challenged on
the ground that it was ultra vires Articles
39(b) and 39(c) of the Constitution and was
destructive of the basic structure of the
Constitution. An ancillary question that fel]
for the consideration of this Court was
where sub-section (8) of Section 48 of that
Act, which prohibited legal practitioners
from appearing in such proceedings before
the Tribunals, was repugnant to Section 3()
of the Advocates Act, and Section 14 of
the Bar Council of India Act. The challenge
was primarily accepted by this Court gn
the ground that it was a case of lack of leg-
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Al
Legislature was not competen (, m"kliuc
law repugnant to the laws mage by lh:;f 2
liament pursuant to Entrics 77 and 7 "
List I of the Seventh Schedule (g (. A (
stitution. This Court directed (hy, SL‘C[?”.
48(8) of that Act would not be ey
against the advocates o prevent (hey, fron,
appearing before the Tribunal. Thjg case
relied upon by the learned counse] (o lhc'
appellant, is completely different o fg
and in law. In the case in hand, the consis.
tent position is that there is no challenge o
the legislative competence in amending
Section 129(6) of the Customs Act, The
challenge is limited to the ground of
being ultra vires Articles 19(1)(g), 19(6)
and 14 of the Constitution. Therefore, the
counsel cannot draw any advantage from
that case.

25. In the case of Paradip Port Trust,
Paradip v. Their Workmen [AIR 1977 5C
36], this Court dealt with the right of the
legal practitioners to represent employers
before the Industrial Tribunal that too only
with the consent of the opposite party and
leave of the Tribunal. The restriction Wi
limited in its scope and impact and thi
Court held that it was not violative of th¢
right of the legal practitioners as they W
have to conform to the conditions laid do*"
in Section 36(4) of the Industrial Disput®
Act, 1947.

26. Refuting contentions that this P
vision would be repugnant to Secnonhat
of the Advocates Act, this Court held iia
the Industrial Disputes Act was & -Sl,) gour
piece of legislation with the aim of " ad-
welfare and representation before mespc'
judicative authorities therein has bec-n‘ct in
cifically provided for with a clear 00¢
view. 1

umln‘

27. In the case of Lingappa P Oda Anlf
Appelwar v. State of Maharashtrd © 3891
[(1985) 1 SCC 479 : (AIR 1985 5¢ "
in somewhat similar circlunsumcf}‘lsll"‘
ing to the provisions of the M‘u.lhlc;lll :
—Restoration of Lands to rejec
Tribes Act, 1974, this Court clearly
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2012 iention that an advocate enrolled
the cOthe Advocates Act, has an absolute
u.ndef appear before any of the courts and
e qals in the country. Though at that time
mbl[lion 30 of the Advocates Act had not
SelCn o into force, but still the Court felt that
fl?e right of an advocate to practice after
being brought on thg roll of the State Bar
Council is, just what is conferred upon him
under the Bar Councils Act, 1926 and there-
fore, Section 9(a) of the Maharashtra Res-
woration of Lands to Scheduled Tribes Act
which placed that restriction was not un-
constitutional or impinging on the rights
ofthe advocates to practice. The Court also
observed that it was well settled that apart
from under the provisions of Article 22 of
the Constitution, no litigant has a funda-

mental right to be represented by a lawyer
inany Court.

28. In the case of Indian Council of Le-
gal Aid and Advice v. Bar Council of India
& Anr. [(1995) 1 SCC 732 - (AIR 1995 SC
091:1995AIR SCW 473 )], this Court while
holding that a prohibition against a person,
more than 45 years of age being enrolled
% an advocate was violative of Article 14
of the Constitution as being discriminatory
and arbitrary, made some observations with
®8ard to duties and functions of the advo-
‘ates and Bar Councils, for the dignity and
Purity of the profession, which are worthy

€Ing noticed and are accordingly re-
Produce -
3 It will b

8103§ctahtatt‘)’“less a person is enrplled as an
have noe 2Y 2 State Bar Council, he shall
O befor, ['ght to practise in a court of law
Once , € any other Tribunal or authority.
Sectiq %erso" fulfils the requirements of

_ for enrolment, he becomes en-
S.ucheor € enrolled as an advocate and on
llse o S(,) ment he acquires a right to prac-
Uigp, - ed above, Having thus acquired
liopg ; 9 Practise he incurs certain obliga-
o the , '°82rd to his conduct as a member
re enjo(') © Profession. The Bar Councils
Mels o ed with he duty to act as senti-
€ssional conduct and must en-

€ seen from the above provi-
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sure that the dignity and purity of the pro-
fess;on are in no way undermined. Its job
Is to'uphold the standards of professional
conduct and etiquette. Thus every State Bar
Council and the Bar Council of India has a
public duty to perform, namely, to ensure
that the monopoly of practice granted un-
der the Act is not misused or abused by a
person who is enrolled as an advocate. The
Bar Councils have been created at the State
level as well as the Central level not only
to protect the rights, interests and privileges

of its members but also to protect the liti-

gating public by ensuring that high and

noble traditions are maintained so that the

purity and dignity of the profession are not

jeopardized. It is generally believed that

members of the legal profession have cer-

tain social obligations, e.g., to render “pro

bono publico™ service to the poor and the

underprivileged. Since the duty of a law-

yer is to assist the court in the administra-

tion of justice, the practice of law has a

public utility flavour and, therefore, he

must strictly and scrupulously abide by the

Code of Conduct behaving the noble pro-

fession and must not indulge in any activ-

ity which may tend to lower the image of

the profession in society. That is why the

functions of the Bar Council include the

laying down of standards of professional

conduct and etiquette which advocates

must follow to maintain the dignity and

purity of the profession.”

29. An objective analysis of the above
principles makes it clear that except where
the challenge is on the grounds of legisla-
tive incompetence or the restriction im-
posed was ex facie unreasonable, arbitrary
and violative of Part III of the Constitution
of India, the restriction would be held to
be valid and enforceable.

30. The next contention raised on behalf
of the appellants before us is that the entire
restriction is based on an illogical presump-
tion of likelihood of bias. The presump-
tion of legal bias being without any basis
and ill-founded, the amendment itself is
liable to be declared ultra vires. This con-
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tention, again, does not carry any weight.
This argument is misconceived on facts.and
law. both. It is not only the mischief of like-
lihood of bias which is sought to be pre-
vented by the amendment but the ar_nend-
ment, has a definite purpose and object to
achieve which is in the larger public inter-
est. Such legislative attempt, not only to
adhere to but to enhance the values and
dignity of the legal profession, would add
to the confidence of the common litigant
in the administration of justice and the per-
formance of duties by the Tribunal.

31. For example, a person who is other-
wise qualified to be admitted as an advo-
cate, but is either in full or part time ser-
vice or employment, or is engaged in any
trade, business or profession, shall not be
admitted as an advocate, was a restriction
imposed by the Bar Council of State of
Maharashtra and Goa. Upon challenge, this
Court had taken the view that under Ar-
ticle 19(1)(g), all citizens have a right to
practice any profession or carry on any
occupation, trade or business. The term
‘any profession’ may include even plural-

ity of professions. However, this is not an .

absolute right and is subject to reasonable
restrictions under Article 19(6). It cannot
be gainsaid that litigants are also members
of general public and if in their interest,
any rule imposes a restriction on the entry
to the legal profession and if such restric-
tion is founded to be reasonable, Article
19(1)(g) would not get stultified {Dr.
Haniraj L. Chulani v. Bar Council, State of
Maharashtra & Goa [(1996) 3 SCC 342 -
(AIR 1996 SC 1708 : 1996 AIR SCW
1913)]}.

32. In this very case, the Court also ob-
served that these well established conno-
tations and contours of the requirements of
the Jegal profession itself supply the nec-
essary guidelines to the concerned Bar
Councils or Legislatures to frame Rules for

rcgululi.ng the entry of the persons to the
profession,

33, 'fhigjudgmcnl is relatable to the le-
gal profession and we have already noticed
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X . AlR
the judgments of thl.s .Court relating ot
professions. Imposition of restrictjqp, i er
concept inbuilt into the enjoymen; Offs a
damental rights, as no right can exist kutﬂ
out a corresponding reasonable reStriCtio,; )
placed on it. When the restrictions are
placed upon the carrying on of a profes.
sion or to ensure that the intent, object o,
purpose achieved thereby would be enhap,.
ing the purity of public life, such obje
would certainly be throttled if there argg

a situation of conflict between private ip-
terest and public duty. The principle of pri.
vate interest giving way to public interest

is a settled cannon, not only of administra-
tive jurisprudence, but of statutory inter-
pretation as well. Having regard to the |
prevalent values and conditions of the pro-
fession, most of the legal practitioners
would not stoop to unhealthy practices or
tactics but the Legislature, in its wisdom,
has considered it desirable to —eliminae
any possibility of conflict between the in-
terest and duty and aimed at achieving this
object or purpose by prescribing the requ”
site restrictions. With the development Qf
law, the courts are expected to consider, 1t
contra distinction to private and public in-
terest, the institutional interest and expec”
tations of the public at large from an inst”
tution. These are the balancing tests Wi ;
are applied by the courts even in the pro
cess of interpretation or examining ©
constitutional validity of a provision

34. Under the English Law, the genees lf
of bias has been described as the per* tpit
tion that the court is free from bias, thﬂt
is objectively impartial stems frOn: J:
overworked aphorism of Lord HewaCrarth)’
in R. v. Sussex Justices Ex. P. M¢ inh¢
[(1924) 1 KB 256 KBD at 259] .Wheretl'mcf
said, “It is not merely of some ,mpo’r s
but is of fundamental impOF[a"Ce[ pould
tice should not only be don¢ butf] ol
manifestly and undoubtedly be SCUJ.C fe
done.” However, later the courts the c\""r[
that too heavy a reliance upon the ias P
aphorism in instances of alleged l,):‘of bi%®
duces the danger that the appearan®®

\
1

having con
that there v
the tribun:
Blom, Q.C
Decision-|
199].

35. Bias
Probability
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COnnotatjq
@egorjes,
Llhood of |
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y of adminisy,
statutory int.
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“in its wisdon
- to —elimn
between thelt |
¢ achieving®

2012
,0. ustice becomes more important than
% anbsence of actual bias, the doing of jus-
l!]Ceeaitself. Itis, therefore, of importance that
“ercei"ed bias 1s not too.readlly mferred,

ch as to negate the doing of justice. In
S er v. Magill [(2002) 2 AC 357, the
House of Lords final!y decided the proper
est for finding perceived or apparent bias,
after judicial debate for over two decades,
which displayed the welcome interplay of
judicial pronouncements within the juris-
dictions of the English common law, Scot-
land and Strasbourg jurisprudence. The test
is now whether the fair minded observer,
having considered the facts, would consider
that there was a reasonable possibility that
the tribunal was biased. [See Sir Louis
Blom, Q.C., ‘Bias, Malfunction in Judicial
113969Cision-making’, (2009) Public Law

]

35. Bias must be shown to be present.
Probability of bias, possibility of bias and
ftasonable suspicion that bias might have
affected the decision are terms of different
‘onnotations. They broadly fall under two
fi?;]tegories, i.e., suspicion of bias and like-
be"[ﬁd of bias. Likelihood of bias would
ik bi, Possibility of bias and bias which
tion ofsgf’wn to be present, while suspi-
ason bllas would be the probability or
ead toa ¢ suspicion of bias. The former
ould hZ;Sf“O“ of action, vyhlle the latr:er

Mingg y be the fouqdatlon for furt rc‘:r
fucts gy i on of action, with reference tothe
T cory Circumstances of a given case.

or tECt test would be to examine
Mhiag o ¢re appears to be a real danger
Woreye Whether there is only a probabil-
Ofsye 4 4 preponderance of probab_lhty
G 10 135 in the circumstances of a given
gecisi()nltwfans in the prior category. the
elf" if iy fal?u-ld attract judicial castecns{n
fiey the § in the latter, it would hardly
4.8, HarreClSlOn’ much less adversely.
sre‘.” Le y WOO.”, Jeffey Jowell and An-
hm'"\'s UCur, in (heir recent book D¢
q?ve reeu icial Review (Sixth Edition)
s‘*“aliﬁgeq 1o the concept of “automatic
_“0“’. that is, where the element

SR (53
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of bgas is present and would lead to dis-
qualification on its own. This rule was in-
Vf)kf;d to invalidate the composition of a
disciplinary tribunal of the Council of the
Inns of Court, since one of the members of
the tribunal had been a member of the Pro-
fessional Conduct and Complaints Com-
mittee of the Bar Council (PCCC) which
was the body responsible for the decision
to prosecute a member of the Bar before
that Tribunal. It was held by the Visitors to
the Inns of Court that each member of the
PCCC had a common interest in the pros-
ecution and, therefore, was acting as a
Judge in his or her own cause. The rule was
not free of exceptions. It could even be
applied with certain flexibility. On the sub-
ject of judicial bias, a greater degree of flex-
ibility has to be applied in cases of auto-
matic disqualification. For example, where
the public became aware that a senior mem-
ber of a firm 'was acting against one of the
parties to the litigation, but, on another
matter, it was 'held that automatic disquali-
fication would not be necessary, as the con-
nection between the firm’s success in the
case and its profits was “tenuous™ and the
party had effectively waived the right to
challenge an adverse decision in the former
litigation.

37. The element of bias by itself may
not always necessarily vitiate an action.
The Court would have to examine the facts
of a given case. Revprting_to the facts of
the present case, despite their absence from
the object and reasons for the amendment
of Section 129(6) of the Customs Act it
cannot be held that t_he element of plas was
presumptuous or without any basis or ob-
ioct. It may be one of the rele_vant factors
which probably would have weighed on the
mind of the Legislalure;. When ym{n have
been a member of a Tribunal over a long

eriod, and other members have been your

_members whether judicial or technical,
coqite hold that there would be no
it is difficult to ho At g en

ihility of bias or no real d_‘lr)g:el of bias.
POSS'b.l. Y -ule out this possibility, still, it
Byen if we - better advised and in the
will always be De
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institutional interest that restrictions,are
enforced. Then alone will the mind of the
liticant be free from a lurking doubt of-like-
lihood of bias and this would enhance the
image of the Tribunal. The restriction, as
already discussed, leaves the entire field
of legal profession wide open for-the ap-
pellants and all persons situated alike ex-
cept to practice before CESTAT,, . .-

38. Besides the possibility of bias, there
1s a legitimate expectation on the part of a
litigant before the Tribunal that there shall
not be any possibility of justice being de-
nied or being not done fairly. These are the
concepts which are very difficult to be de-
fined and demarcated with precision. Some
element of uncertainty would be prevalent.
There can be removal of doubts to the facts
of a given case that would help in deter-
mining matters with somewhat greater un-
certainty. The contention of the petitioners
that there has to be empirical data to sug-
gest their practice before the Tribunal re-
sulted in instances of misdemeanor which
would have propelled the respondents to
insert such a provision in the enactment,
has rightly been rejected by the High Court.
It may not even be proper to introduce such
amendments with reference to any data.
Suffice it to note that these amendments
are primarily based upon public perception
and normal behaviour of.an ordinary hu-
man being. It is difficult to define cases
where element of bias would affect the de-
cision and where it would not, by a precise
line of distinction. Even'in a group, a per-
son possessing a special knowledge may
be in a position to influence the group and
his bias may operate in a subtle manner.

39. The general principles of bias are
equally applicable to our administrative and
civil jurisprudence. Members of the Tribu-
nals, called upon to try issues in judicial or
quasi-judicial proceedings should act ju-
dicially. Reasonable apprehension is equi-
table to possible apprehension and, there-
fore, the test is whether the litigant reason-
ably apprehends that bias js attributable to

N. K. Bajpai v. Union of India

unal. Repelling the

AIR

apprehension of bias in administratiye ac.
tion, the Courts have taken the view thy in
the case where a remote relationship ¢y
isted, separated by six degrees, which
the foundation of challenge of selection ¢,
a post of clerk in the Gram Panchayat Higj,
School, the challenge was not sustainabje.
It is difficult to rule out the possibility of 5
reasonable apprehension in the minds of
the litigants who approach the Tribunal for
justice, if the reasonable restriction intro-
duced in Section 129(6) of the Customs Act
is not enforced. Reference can be made tg
the judgments of this Court in the case of
Manak Lal v. Dr. Prem Chand [AIR 1957
SC 425] and Rasmiranjan Das v. Sarojkanta
Behera & Ors.[(2000) 10 SCC 502 : (AIR
1999 SC 2166 : 1999 AIR SCW 2179)].

40. This Court in the case of Kumaon
Mandal Vikas Nigam Ltd. v. Girja Shankar
Pant and Ors. [(2001) 1 SCC 182 : (AIR
2001 SC 24 : 2001 AIR SCW 3826)], hav-
ing regard to the changing structure of the
society, stated that modernization of the
society with the passage of time had its due
impact on the concept of bias as well. The
courts have applied the tests of real likeli-
hood and reasonable suspicion. These doc-
trines were discussed in the case of S.
Parthasarathi v. State of Andhra Pradesh
[(1974) 3 SCC 459 : (AIR 1973 SC 2701))
The Court found that ‘real likelihood’ and
‘reasonable suspicion’ were terms really In-
consistent with each other and the Court
must make a determination, on the basis of
the whole evidence before it, whether 2
reasonable man would, in the circumstance:
infer that there is real likelihood of bias o'

not. The Court has to examine the mattef

from the view point of the people. The term
‘bias’ is used to denote a departure from
the standing of even ended justice. Af’
discussing this law, another Bench of thS
Court in the case of State of Punjab V- '01°
Khanna (2001 2 SCC 330 : (AIR 200
SC 343 :.2000 AIR SCW 4472)), findl?

held as under:- hef
“8: Thee test, therefore, is as to whfliere
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.:('12‘ql — oﬂ?ias and itis on this score
salt - urrounding circumstances must
fat { ];h} 1o be collated and necessary con-
nd O ¥ grawn therefrom. In the event, how-
;luslothe conclusion is otherwise that there
-“_\'etistin" a real danger of bias adminis-
s five Jction cannot be sustained. If on the
zgler hand allegati(}ns per-ta@n to father fan-
il apprehension in administrative action,
question of declaring them to be unsustain-
sbleon the basis therefor, would not arise.”

41. The word ‘bias’ in popular English
parlance stands included within the at-
ributes and broader purview of the word
‘malice’, which in general connotation,
means and implies ‘spite’ or ‘ill will’. It is
also now a well settled proposition that
existence of the element of ‘bias’ is to be
inferred as per the standard and compre-
hension of a reasonable man. The bias may
also be malicious act having some element
of intention without just cause or excuse.
Incase of malice or ill will, it may be an
Zwal act conveying negativity but the el-
‘ment of bias could be apparent or reason-
dly seen without any negative result and

fiould form part of a general public percep-
on.

[h:ﬁ]' NOW’ we shall pr(')ceed'to examine
PrOViSe'mS of the contention raised that the
toms ;\0“5 of Section 129(6) of the Cus-
SPectiy Ct cannot be given effect to retro-
ely. The argument advanced is that

; e?]P[[}J]el]ams. were enrolled as advocates
Mot o, t}? Provisions of Section 122(6) were
Membe, ¢ Statute book. After ceasing to be
DracliceS of the Tribunal and starting their
(’Perativeas advocates, such a bar was not
Years 4 '.NO_W, after the lapse of so many
Trip,.\<\F Tight to practice before such
e 4IS cannot be taken away and to that
fon 1im dny case, the provisions of Sec-
43, cannot be made retrospective.
2h lops already noticed by us above, the
i?“‘()ryr:ic lllcc, law is a statutory right: The
Mro)je Nt itself is restricted one. It 1S

c .
b, S Ac (3 the provisions of the' Adve:

the Ba‘rl%l as well as the rules framed
™ COE“CII in that Act. A S[ﬂ_tl_lﬂlbi:
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right cannot be placed at a higher pedestal
toa .fundamental right. Even a fundamen-
tal right 18 subject to restriction and con-
trol. At the cost of repetition, we may no-
tice that it is not possible to imagine a right
without restriction and controls in the
present society. When the appellants were
enrolled as advocates as well as when they
started practicing as advocates, their right
was subject to the limitations under any ap-
plicable Act or under the constitutional
limitations, as the case may be. One must
clearly understand a distinction between a
law being enforced retrospectively and a
law that operates retroactively. The restric-
tion in the present case is a clear example
where the right to practice before a limited
forum is being taken away in presenti while
leaving all other forums open for practice
by the appellants. Though such a restric-
tion may have the effect of relating back to
a date prior to .the presenti. In that sense,
the law stricto sensu is not retrospective,
but would be retroactive. It is not for the
Court to interfere with the implementation
of a restriction, which is otherwise valid in
law, only on the ground that it has the ef-
fect of restricting the rights of the people
who attain that status prior to the introduc-
tion of the restriction. It is certainly not a
case of settled or vested rights, which are
incapable of being interfered with. It is a
settled canon of law that the rights are sub-

ject to restrictions and the restrictions, if

reasonable, are subject to judicial review
of a very limited scope.-

44. We do not find any reason to accept
the submission that enforcement of the re-
striction retroactively would be impprmns-
sible, particularly in the facts and circum-
stances of the present case.

45. We may refer to the case of R. v.
Inhabitants of St. Mary, Whitechapel
[(1881) 12 QB 149] whereby under SCC-
tion 2 of the Poor Remova_l Act,‘ 1846, N‘o
woman residing inany parish with her hl!&.-
band at the time of his death shall be re-

moved. .. from such parish, for twelve cal-

nanths aftechis death ifshass
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continue a widow.” In this case, a widow
was sought to be removed within such pe-
riod of 12 months, on the grounds that her
husband had died before the coming into
force of that Act. The question was whether
that provision applied retrospectively. Lord
Denman, C.J, held that ‘the statute is, in
its direct operation, prospective, as it re-
lates to future removals only and that it is
not properly called a retrospective statute
because a part of the requisites for its ac-
tion is drawn from its time antecedent to
its passing’. Thus, the provision was held
not to be retrospective.

46. Examined the casc of the appellants
from this angle, it would mean that the law
is not at all retrospective even though the
retirement or date of ceasing to be a mem-
ber of the Tribunal may have been on a date
anterior to the date of passing of the law.

47. We may also notice that the restric-
tion is not punitive, in that sense, but is
merely a criterion for eligibility for con-
tinuing to practice law before the Tribu-
nal.

48. Earlier, the nature of law, as substan-
tive or procedural, was taken as one of the
determinative factors for judging the ret-
rospective operation of a statute. However,
with the development of law, this distinc-
tion has become finer and of less signifi-
cance. Justice G.P. Singh, in his Principles
of Statutory Interpretation (12th Edition,
2010) has stated that the classification of a
statute, as either a substantive or procedural
law, does not necessarily determine
whether it may have retrospective opera-
tion. For example, a statute of limitation is
generally regarded as procedural, but its ap-
plication to a past cause of action has the
effect of reviving or extinguishing a right
to sue. Such an operation cannot be said to
be procedural. It has also been noted that
the rule of retrospective construction is not
applicable merely because a part of the req-
uisites for its action is drawn from a time
antecedent o the passing of the relevant

law. For these reasons, the rule against
retros Clivit hs also been stated, in re-

N. K. Bajpai v. Union of India

AlR
cent years, to avoid the classificatiop of
statutes into substantive and procedural 4ng
the usage of words like ‘cxisting’
‘vested’. Referring to a judgment of
Australian High Court in the case of May.
well v. Murphy [(1957) 96 CLR 261, itjs
recorded as follows :

“One such formulation by Dixon C.J, s
as follows : “The general rule of the com-
mon law is that a statute changing the law
ought not, unless the intention appears with
recasonable certainty, to be understood as
applying to facts or events that have already
occurred in such a way as to confer or im-
posc or otherwise affect rights or liabili-
tiecs which the Jaw had defined by refer-
ence to the past events. But given rights
and liabilitics fixed by reference to the past
facts, matters or events, the law appoint-
ing or regulating the manner in which they
arc to be enforced or their enjoyment is 10
be secured by judicial remedy is not within
the application of such a presumption”.”

49. In such matters, in judiciously €x-
amining the question of retrospectivity of
otherwise, the relevant considerations 11
clude the circumstances in which legisl-
tion was created and the test of fairness
The principles of statutory interpretatio?
have expanded. With the development 9
law, it is desirable that the Courts shou!
apply the latest tools of intcrprclation.w
arrive at a more meaningful and definitc
conclusion. The doctrine of fairness M
also been applied by this Court in the €45
of Vijay v. State of Maharashtrd
Ors.[(2006) 6 SCC 289 : (2006 AIR ¢
6130)]. A restriction was introduced pf‘f
viding that a person shall not be & mefn he
of a Panchayal or continue as such lZilu
has been clected as Councilor of val
Parishad or as a member of the P“"C'}?ct-
Samiti. This restriction was held 10 g
rospective and applicable to the c":l ing
members of the Panchayat also- .pl(;ourl
the rule of literal construction, 1% = o
held that when a literal reading © hcs not
vision giving retrospective effect d(.) same
produce absurdity or anomalys
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1
Ay o

*"‘i\‘m‘ ‘ (ol he construed only prospective.  made (o raise a contention that the appel-

[ { . ' ' T v o 3 S e . ' . T

"‘\‘\lu,‘»\‘" o | wou s (et strengthenced by the ap- lants can continue (o appear before the Tri-

'\igli“‘“'\‘nq t ]ll'm“i"" of the tule of Tairmess, bunal as they are permitied o do so in terms
' I

, ) « present case, the restricti
ey of N 40, In the pre sent ci triction

of Scection 146A of the Customs Act, de-

80 “l.M.lhf \ ,-“m e ﬂl’l"""" uniformly to all the prac- s;pilc'lllc provisions of Section 12_‘)(()) of
R 1) bW Ladyoentes as wull- as 0 ||II sadvocales the ( ustoms Act. We are unable to find any

VL H\"‘*\'\"mml join the professionin future and - meritin this contention as well. The provi-
)i\nncj ~ \\:t‘\:l(l achieve (he object of the Customs fif)lls of Section 129(6) of the Customs Act
of e kn It \ctwithout Icmhll.}‘. (O any absurd I:CSlI.llS. are specific and botl llwsc.pmvmlons Inf.lvc
ging ‘hcla‘ on the col_lll‘ﬂl')’; .m; nmlm‘m. application o |)_c C()llSll'llC('l |1:1|‘11}<)|||()usly. We lm'cl
“Pl)mrs\\i“ would achieve fair |'u:.;ull‘s without really "'.““““2} C().““'“(“C(E’l')’ in these three provi-
dersiog y | vidingany sctious prejudice upon theclass — sions. Section 146(2)(c) of the Customs Act
have e ofihe ‘“lv‘“:,“,“."s who were c:u'h(;r the mems- l'glcl's (o lhg upp.c:lruncg by a legal prucl;l—
“Onfer opjp, | bers of the l|"|hu.n:|| as it remains open to - tioner who is 9“““0‘-' {0 practice as such in
S or ligyy;, | themto practice in other tribunals, forums — accordance with law. Section 129(0) places

and courts. I an exception was carved out
intheir favour, it would lead to an anomaly
s well as an absurd situation frustrating
the very purpose and object of Scction
129(0) of the Act.

ied by refer.
given righg
ICC t0 the pag
law appoin-
in which they

arcestriction, whichi is reasonable and valid
restriction, as held by us above. Thus, the
provisions of Section 1406A of the Act
would have to be read in conjunction with
and harmoniously to Section 129(6) of the

joymentiso Sk Stll in another case titled Dilip v, Customs Act and the person who carns a
Cis notwitin | Mohd. Azizul Haq & Anr. [(2000) 3 SCC dlsquull_ﬁcauon under this provision can-
sumption”” W72 (AIR 2000 SC 1976 : 2000 AIR SCW  not derive any extra benefit contrary to

diciously ev
bspectivity o
iderations I
vhich legisl
1 of faimes

1035).], this Court, while dealing with the
fuestion whether the amendment in the
Rent Control Order, which had carlier only
‘vered *houses’, and was amended to ¢n-
Ompass ‘premises’ could be allowed to
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