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21. The further question that arise
consideration is what is the appm;i;(t’g
course to be followed in a suit which was
fled by the creditor against the debtor he-
fore the debtor made the application to the
Tahsildar seeking relief under the Act
should it be dismissed immediately on m:
ing or should it be suspended/ stayed tili the
Tahsildar disposes of the application filed
by the debtor. It is our view that in such a
case the proper and reasonable course to
be followed is to stay the proceeding in the
suit till the Tahsildar/appellate authority
disposes of the proceeding under the stat-
ute. If it is held in that proceeding that the
debtor is not entitled to the benefit under
the Act then the civil suit may be proceeded
with, if on the other hand it is held that the
debtor is entitled to the benefits provided in
the Act then the suit has to be disinissed
under S. 4. In no case can it be held that by
filing a civil suit for realisation of the mort-
gage amount the proceeding pending before
the Tahsildar or the appellate authority is

to be dismissed without adjudication,

22. On the discussions in the 1bregoing
paragraphs the inescapable conclusion is

7 that the judgment of the learned single

Judge as confirmed by the Division Bench
is unsustainable. Accordingly, the appeal is
allowed. The judgment under challenge is
set aside. Hearing fee is assesed at Rs.
10,000/.

23. We are beholden to Shri S. Ganesh, -

Senior Advocate for the assistance rendered
to us in the case. | .
Appeal allowed.
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D. P. MOHAPATRA AND
SHIVARAJ V. PATIL, JJ.
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Bhupinder Kumar Sharma, Appeﬂallf v.
ar Association, Pathankot, Respondent.
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premises, PCO and other business even
after enrolment — Plea by Advocate that
after his enrolment business was carried
on by his brother and father — Evidence
of Telephone Deptt. and S.D.0. showing
that P.C.0. and lease of photo-copying
centre are continuing in name of Advo-
cate even after his enrolment — Finding
that Advocate is guilty of misconduct —
Cannot be said to be based on no evi-
dence — Or on evidence not of standard
required in quasi-criminal case — How-
ever, considering nature of misconduct
and taking note of the handicap of the
Advocate debarring him for practising for
all time held was too harsh. ‘
(Paras 12, 17, 18)
R. Venkataramani, Sr. Advocate and
Vinay Kumar Garg, Advocate, with him, for
Appellant; Anoop Choudhary, Sr. Advocate,
Sudhir Walia, Sanjay Sarin, Advocate for
Mahinder Singh Dahiya Advocate/Advocates
with him for Respondent. '
SHIVARAJ V. FATIL, J. :— The ap-
pellant has filed this appeal, under Section
38 of the Advocates Act, 1961 (hereinafter
referred to as ‘the Act’) against the judg-
ment and order dated 4-11-1998 passed by
the Disciplinary Committee of the Bar Coun-
cil of India, confirming the order passed by
the Diciplinary Committee of Bar Council of
Punjab and Haryana removing the name of
the appellant {rom the State’s Roll of Advo-
cates under Section 35(3)(d) of the Act.

2. The appellant was enrolled with the
State Bar Council as an Advocate on 16-9-
1994 vide enrolment No. P/771/94. On 9-
9-1995, the respondent-association made a
written complaint to the State Bar Council
making allegations of misconduct against
the appellant. The State Bar Council took

‘cognizance of the complaint and referred the

complaint to its Disciplinary Committee. Af-
ter the completion of the proceedings in
D.C.E. No. 1/1996, order was passed by the
Disciplinary Committee of State Bar Coun-
cil to remove the name of the appellant
from the State Roll of the Advocate and the
same was confirmed by the Disciplinary
Committee of the Bar Council of India, in
appeal. Hence, this appeal,

3. The learned Senior Counsel for thé
appellant strongly contended that the alle.
gations made in the complaint were not es-
tablished or proved, judged by the stand-
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ard of proof required in a case like this, thp
appellant was not actually carrying on busi-
ness and the evidence on this point was
not properly appreciated; at any rate, the
punishment imposed on the appellant is
grossly disproportionate even assuming that
the misconduct was proved.
4. Per contra, the learned Senior Coun-
sel for the respondent made submissions
supporting the impugned order. He drew our
attention to the evidence brought on record
to show how the findings recorded against
the appellant are justified. He also strongly
contended that the misconduct of the ap-
pellant before and even after filing of the ap-
peals before the Bar Council of India and
this Court in continuing the business can-
not be condoned; further in spite of giving
undertaking before this Court, he is still con-
tinuing his business as is supported by the
report of the Sub-Judge made to this Court.
According to hini, the punishment imposed
on the appellant is proper in the absence of
any good ground to take any lenient view.

5. We have carefully considered these
submissions. :

6. The complaint contained allegations
of misconduct against the appellant for the.
period prior to the date of enrolment as an
Advocate and also subsequent to his enrol-
ment. Since the Disciplinary Committee of
the State Bar Council did not go into the
allegations of misconduct pertaining to the
period prior to the date of enrolment, it is
unnecessary to refer to them. :

7. According to the complainant, the
appellant was guilty of professional miscon-
duct as he was carrying on and continued
his business and business activities even
a}flter his enrolment as an Advocate, stating
thus:—

“(i) He was running a photocopier docu-
mentation center in the Court compound,
Pathankot, and the space for the same was
allotted to the appellant in his personal ca-
pacily on account of his being handicap :

(i) He was running a PCO/STD booth
which was allotted in his name from the
P and T Department under handicap
quota :

(ii) He was proprietor/General Manager
of the Punjab Coal Briquettes, Pathankot, a
private concern and he was pursuing the
business/his interest in the said business
even on the dale when his statement was

rma v. Bar Association, Pathankot

AL R,

recorded by the Disciplinary Committee o
12-5-1996.” v

8. The defence of the appellant was that
although he was running business prior t,
his enrolment , he did not continue the sam;
after his enrolment as an Advocate and pe
ceased to have any business interest, ang
that it is his father and brother who were
carrying on the business after he became
an Advocate under some-oral arrangement,
The Disciplinary Committee of the State Bar
Council, after considering the evidence
placed on record, both oral and documen-
tary, recorded a finding that the appellant
was guilty of professional misconduct in car-
rying on business in the aforementioned
concerns even after his enrolment as an Ad-
vocate and passed order to remove his name
from the State’s Roll of Advocates under
Sectin 35(3)(d) of the Act and debarred him
from practising as an Advocate. The Disci-
plinary Committee of the Bar Council of In-
dia, in the appeal filed by the appellant on
re-appreciation of the material on record,
concurred with the finding recorded by the
Disciplinary Committee of the State Bar
Council and held that the appellant was
guilty of professional misconduct and that
the punishment imposed on him debarring
the appellant from practising for all time was
just. Hence, dismissed the appeal.

9. In the impugned order, it is also no-
ticed that the appellant submitted his ap-
plication form for enrolment. Column No.
12 of the application form reads :

“12. Whether or not applicant engaged 0
has ever been engaged in any trade, bus
ness or profession, if so the nature of suc
trade, business/profession and the plac
where it is or was carried on. The ansW
Zubmitted by appellant advocate is as U’

er:

“No, not applicable .”

10. 'According to the Disciplinary Co%
mittee of Bar Council of India, the appella?
had not only procured enrolment by S
mitting the false declaration but also SUP-
pressed the material fact; otherwise the ap
pellant would not have been enrolled at &
In the said order, it is further stated that aSr
a matter of fact, besides it being the ¢as¢
misconduct, it is also a case where the 130
of the appellant could be removed for su}?e
pression the material fact; anyhow sinc® t 4
reference had not been made for the sal™
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it is left open to the’ State Bar Counci to
take such action under Section 26 of the
Act. ‘ -

11. CW-1, ShriManohar Lal, Senjor Tel-
ecommunication Office Assistant, has de-
posed that STD/PCO has been allotted to
appellant on 6-4-1992 in the handicap quota
and the same is continuing in the name of
the appellant as per the record even after
his enrolment as an Advocate; no intima-
tion was given by the appellant to the De-
partment to transfer STD/PCO in the name
of his .brother Satish Mohan. CW-3, Shri
Vipin Tripathi, a clerk in the office of S.D.O.
in his evidence has stated that space for ki-
osk for installation of photocopy machine
on payment of Rs. 120/- per month, was
allotted on lease basis on 6-5-1991 by Dy.
Commissioner, Gurdaspur, to the appellant
in handicap quota; there was no intimation
to change lease in favour of anybody and
there is no transfer of lease in favour of any

other person; the lease amount is paid even.

after appellant’s enrolment as an Advocate
in his name. CW-3, H.S. Pathania, in his
evidence has supported the allegations made
in the complaint. The appellant in his evi-
dence has stated that he has no concern
with the business of STD/PCO and Photo-
stat machine. RW-2, Satish Mohan, the
brother of the appellant has stated that he
has no arrangement with the appellant re-
garding PCO. In his cross-examination he
has admitted that he is still in the service of
sugar mills, Dasuya. Hence, it was rightly
concluded that STD/PCO business is being
run by the appellant himself even after be-
coming an Advocate. RW-3, Shri Puran
Chand Sharma, the father of the appellant
in his evidence has admitted that the ap-
Pellant is having his office in the.same cab;n
Where photocopier machine is installed. In
the evidence led on behalf of the complain-
ant, it is stated that the site of kiosk for ru;l—
Ning the photostat business 18 still in the
Name of the appellant and lease mone); ﬁs
also being paid by the appellant angl in : e
absence of the appellant giving intimat Og
the Department/authorities Con‘ceréfri
b Barding handing over of pusiness:to i
Yran Chand Sharma or Satish Moharz.ers
aSSertion regarding the oral agrecmen™ s
N0t beljeyed by the Disciplinary Comm o
o the ‘State Bar Council and rightly so
the <PiNion. The Disciplinary CO‘E
tate Bar Council in its order

2002 s.c./4a 1 G—4
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tively considered the evidence brought on

‘record. As ready stated above, the Discipli-

nary Committee of the Bar Council of India
on're-appreciation of the evidence has con-
curred with the finding recorded by the Dis-
ciplinary Committee of the State Bar Coun-
cil based on oral and documentary evidence.

12, Having perused both the orders and
the evidence placed on record, we are of the
view that the finding recorded holding the
appellant guilty of professional misconduct}.
is supported by and based on cogent and

convincing evidence even judged by the

standard required to establish misconduct
as required to prove a charge in a quasi-
criminal case beyond reasonable doubt. We
do not find any merit in the argument that
the misconduct alleged against the appel-
lant was not properly proved by the stand-
ard required to prove such a misconduct.
There is also no merit in the contention that
the evidernice was not properly appreciated
by both the Disciplinary Committees; noth-
ing was brought on record to discredit the
evidence led on behalf of the complaint and
no material was placed to support the alle-
gation of the appellant that the members of
the respondent-Association had any grudge
or ill-will against the appellant.

13. It is to be further noticed that this

Court on 26-2-1999 passed the following
order :—

“Learned counsel for the appellant wants
to file an affidavit in the form of an under-
taking that the petitioner is not personally
engaging himself in any of the family busi-
nesses. Adjourned for two weeks.”

14. Pursuant to the said order, the ap-
pellant has filed affidavit/undertaking. Para
3 of the affidavit/undertaking reads :—

“I state on oath before this Hon'ble Court
that since the day of my enrolment as an
Advocate, I have not engaged myself in any
business except my practice of the law as
an Advocate and I undertake before this
Hon'ble Court that I shall not ever engage
either actively or otherwise, in any other
business or profession while I continue my
enrolment as an Advocate.” ,

15. The order made by this Court on 2-
9-1999 reads :— ;

“Mr. Sudhir Walia, learned counsel ap-
pearing for the Bar Association, Pathankot
placed before us the photographs of the
cabin where the photocopying machine is
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Installed. The photograph discloses the
name board of the petitioner and also an
Inscription in Punjabi language “Bhupindra
Photostat Centre", The learned counsel
appearing for the Bar Association, Pathankot
says that these photographs placed before
us have been taken yesterday only. It is con-
tended that, therefore, the undertaking filed
in this Court that the petitioner was not con-
ducting any business in his name, could not
be accepted. This fact is disputed by learned
Senior Counsel appearing for the petitioner.

We are, therefore, constrained to call for
a report frem the learned Sub-Judge at
Pathankot as to whether the cabin in which
the photocopying machine is installed con-
tains, apart from the name board of the pe-~
titioner an inscription “Bhupindra Photostat
Centre” and whether such inscription was
there till yesterday and is continuing as of
today. The learned Sub-J udge shall also fur-
nish the details regarding the allotment of
the place within the Court compound
wherein this cabin has been put up. The re-
port will be submitted within four weeks
from today. A copy of this order will be sent
to the learned Sub-Judge at Pathankot to-
day itself.

List the matter after the report from the
learned Sub-Judge at Pathankot is re-
ceived.” )

16. Pursuant to the same, the Sub-Judge
submitted a report, which also goes against
the appellant.

17. We are unable to say that the con-
current finding recorded by both the Disci-
plinary Committees against the appellant
as to his professional misconduct, is a find-
ing based on no evidence or is based on mere
conjucture and unwarranted inference.
Hence, the same cannot be disturbed.

18, What remains to be scen is whether
the punishment imposed on the appellant
Is grossly disproportionate. Having regard
to the nature of misconduct and taking note
of the handicap of the appellant, in our opin-
jon, debarring him from practising for all
time is too harsh. We consider it Just and
appropriate to modify the punishment to de-
bar the appellant from practising upto end
of December 2006, Except the modification
of punishment as stated above, the im-

Sewaka v. State of M. P.:

4, 1, R
pugned order remains Undistyyy, .
other respects. The appea] is dig ™

In o

the above terms. No costs, POsed of In

Order aceorgy,,
T ——
AIR 2002 SUPREME COURT 5,
(From : Madhya Pradesh)s

R. C. LAHOT,
P. VENKATARAMA REDD], gg.

Criminal Appeal No. 707 of 2000, D /-3]
10-2001. s

Sewaka alias Ramsewak, Appellant y
State of M. P. and another, Respondents, -

(4) Penal Code (45 of 1860), S, 300 ~
Time of occurrence — Murder — Identif;.
cation of accused — Deceased and hig wife
were sleeping in their courtyard — Ingj.
dent alleged to have been occurred in
month of July in courtyard of deceased, a
little later after midnight — Wife of de-
ceased on seeing her husband being fatally
shot at, got up and grappled with assail
ants who were of same village and assall
ants made good their escape — She hav-
ing identified assailants in moonlight
stated their names to her father-in-lawand
cousin brother — Plea by defence by ref
erence to almanac that moon would have
set at about 2 to 3 a.m. on that night agdt»
therefore, at time of occurrence moonlight
might not have been there — Held, ’;‘;
tenable in view of fact that wife of o
ceased a rustic woman was not we¢ ven
wrist watch and time of cccurrence 8“’85
by her was an estimated one, but SE: e
very sure of moonlight existing ! - cat
This identification of accused by he
not be doubted.

Evidence Act (1 of 1872), S 9- (Pars 4

0 -
(B) Penal Code (45 of 1860), Sf'jgnuy
Murder — Accused persons out ;’uade p
fired shot from Katta, a country 4 whev be
tol — Caused death of decease, hig
along with his wife was slegg : husbﬂ“d
courtyard — Wife on seeing d grﬁpple.e
being fatally shot at, got up &° w6

. s
with assailants who were O

ly,
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