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"The finding of the learned Jucige of
first instance on the question of malice is a
finciing in fact. The state of a man's mind,
as has been said, is as much a fact as the
stute of his digestion Their Lordship« see
ItO reason for disturbing the finding of the
trial Judge on this question of fact."

I

7. The question posed in this second,
appeal. however, is whether the learned I

Court below overlooked anv material eVi-1
dence in coming to its finding as regards
the existence of malice and of reasonable
and probable cause and also whether it l
mis-read and mis-construed any material
evidence in doing so.

8. /dr. A. K. Dutta. learned Coun-
sel appearing for the appellant, has drawn
Illy attention to the' following observations
by the learned Appellate Court below-

"In his cross-exainination he (D. W. 3)
further says that he did not see the fencing
being put up or any posts being attached
at the alleged place of occurrence. He did
not even see how many posts were attach-
ed and on how much land."

9. Mr. Dutta has drawn my atten-
tion to the deposition of this witness, from
the record of which I find that all that this
witness stated was-

"I did not see the fencing being put
IIp; I saw only the posts being erected. I
cannot say how many posts were erected or
uP?,n how much land such posts were erect-
ed.

10. In other words, although D.'vV.
.'3 did admit that he had not seen anv
fencp being put up, he clearly stated in h(s
deposition that he did see posts being erect-
ed. It may be relevant here to advert to
the complaint Ext. A-4, on basis of which
the proceedings were instituted. The grava-
men of the complaint therein was also that
posts were being put up, with the object
of putting tip a fence. No doubt, in the
schedule to the complaint, where the boun-
daries of the land were stated, it has been
mentioned that fencing has been put tip for
over 7 cubits within the land The main
body of the complaint will, however, dis-
close that the chief allegation was that of
erecting posts, with the object of putting
up a fence. In any case, I am constrained
to hold that the evidence of D. W. 3 was
materially mis-read, at least to the extent
where he had testified to the erection of the
posts, although not of the fencing.

11. The learned Appellate Court
below had found, after examining the evi-
dence on record, that the prosecution case
instituted bv the defendant-appellant against
the plaintiff-respondent was false. If the
learned Court below had come to its find-I
ing of falsity after a proper reading of all
the material evidence, it would not have
been open in this second appeal to canvass
the matter any further. However, as stated
earlier, I find that the learned Court below
had overlooked and also mis-read a very

,-"

that the ,It-rendants (in the instant suit)
had ".lIli"1" instituted proceedings under
Sed illllS 107 and H5, Cr. P. C. against the
plaintiff and thereafter the plaintiff, in
order to harass the defendant and also to
take over possession of his land, -trespassed
into a part of his land and forcibly erected
some posts thereon, with the object of put-
ting up a fence. In the schedule of the said
complaint (Evt A-4), where the boundaries
of the lnnrl were given, it was also stated
that the plaintiffs had put up a fence within
the said land for about -; cubits. Various
elates for hearing were fixed by the learned
Magistrate upon receipt of this complaint,
but finally vide the learned Magistrate's
order dated 28-4-68 the following order was
passed-

"On the other hand the case is being
dragged in this way since 1966. So, I do
not find any justification to drag this two
years old case any further. Hence the ac-
cused persons are acquitted under Sec-
tion 2-17, Criminal Procedure Code."

2. Hence this suit for damages for
malicious prosecution against the defendant
(complainant in Ext. A-4).

3. In order that an action for mali-
cious prosecution may succeed, the follow-
in,g elements must be proved by the plain-
tiff.

(1) The proceedings must have been
instituted or continued by the defendant;

(2) The proceedings must have heen
unsuccessful - that is to say, must have
terminated in favour of the plaintiff now
suing'

'(3) The defendant
without reasonable and

(4) The defendant
maliciously.

4, There is no dispute, in the ins-
tant case, that the proceedings were insti-
tuted by the defendant, upon his complaint
as per Ext. A-4, nor is there any dispute
that the proceedings, so commenced and
continued, terminated in favour of the plain-
tiff-respondent. The questions that fall for
adjudication in this second appeal arc.
therefore, how far the defendant can be held
to have acted maliciously and how far he
also acted without reasonable and probable
cause.

5. Unrloubtedlv, existence of malice

l
as well as of reasonable and probable cause
are questions of fact. As has been held in
Chel!u v , Palghat Municipality, AIR 1955
Mad 562, by Govinda Menon, J.-

"It seems to me that if the finding
(regarding the absence of reasonable and
probable cause and malice) is based upon
relevant and admissible evidence then the
question is orre of fact and I am preclud-
ed from going behind the conclusion of fact
arrived at by both the courts below."

G, Their Lordships in the Privy
Council had also held in Sabhapathi v
Huntley, AIR 1938 PC 91-

must have acted
probable cause;

must have acted

l'
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.rnaterial part of the deposition of D. W. 3.

j
The finding therefore, becomes untenable in
law and although one of fact, becomes open
10 interference in a second appeal.

12, Another observation of the
learned Appellate Court below is also of
great significance. It has observed-

"The onus of proving that there was
probable and reasonable cause of bringing
the criminal case lies on the defendant and
he has hopelessly failed in discharging the
onus. As said before the plaintiff has the
least responsibility in proving the negative
matter of want of probable and reasonable
cause."

1:1. The learned Appellate Court
below has clearly misdirected itself in hold-
ing that the onus of proving the existence
of a reasonable and probale cause was on
the defendant. It appears as if in coming
to its finding on this issue, the Court only
looked to what evidence the defendant
could adduce, without in the least adverting
to the plaintiff's evidence, as regards the
want of such cause. It is settled law that
although it involves a notoriously difficult
task of proving a negative, the burden of
proving absence of reasonable and probable
cause is, nevertheless, on the plaintiff.
Onus may at different stages of the pro-
ceeding shift from one party to the other,
but a decision on an erroneous assumption
as regards burden of proof and basing it on
the evidence of the defendant alone, when
no duty is cast upon him to adduce any,
cannot be allowed to stand. No doubt,
where evidence has been led by both the
parties, the question of onus of proof loses
much of its importance. But, where the
learned Court on a mistaken view that the
onus rests on the defendant, completely
shuts its eyes to the plaintiff's Iailure to ad-
duce evidence in support of his allegation,
albeit negative in the instant case, and de-
cides the matter on the ground that the
defendant had hopelessly failed to discharge
his onus, such finding must be interfered
with.

14. The judgment ami order of the
learned Court below are set aside. There
will be no order as to costs.

15, There is a cross-objection filed
by the appellant which, however, is not
being pressed. This cross-objection is also
dismissed. There will be no order as to
costs.

Order accordingly.

AIR 1972 GAUHATI 121 (V 59 C 37)
P. K. GOSW AMI, C. J. AND

R. S. BINDRA, J.
Sawna Brahma, Petitioner v. Assam

Board of Revenue and another, Respon-
dents.

Civil Rule No 192 of 1970, D/- 12-7-
1972.
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Index Note: - (A) Assam Fixation of
Ceiling on Land Holdings Act (l956). Sec-
tions 17 and 32 - Assam Land and Reve-
nue Regulation (1886), Sec, l47 - Assam
Board of Revenue has 110 jurisdiction to en-
tertain an appeal from an order of the Col-
lector under Section 17 of the Act. Sec-
tion 147 of the Regulation cannot be invok-
ed to entertain an appeal not provided for
hy the Act. (Para 4)

S. K. Sen and D. R. Cuha, for Pcti-
l ioner; [1. K. Das, for Respondr-ots

GOSW A~H, C. J.:- This application
under Article 226 of the Constitution of
India is directed against an order of the
Board of Revenue interfering in appeal pur-
ported to be made to it under Section J 47
of the Assam Land and Revenue Hegula-
tion.

2. Tile Board of Hevenuo interfer-
ed with an order of the Collector in settling
excess land acquired under the Assam Fixa-
tion of Ceiling on Land Holdings Act,
1956, hereinafter referred to as 'the Act'.
The petitioner, the second Respondent and
another person applied for the land in ques-
tion which measures about 7 Bighas and
odd. All the three applications were sent
to the Sub Deputy Collector for enquiry
and report. On receipt of the reports, the
Collector or the authorised officer, whoever
he was, settled the land in favour of the
petitioner. When this came to be known,
the second Respondent made a prayer to
the Deputy Commissioner to stay the issue.
of the patta which was done. But later on
that order of stav was vacated. That led
to the appeal before the Board of Hevenue
under Section 147 of the Assam Land and
Revenue Regulation. The Board entertain-
ed the appeal and gave the second Hespon-
dent relief hy setting aside the order of
sett lement in Iuvour of the petitioner.

3. Mr. S. K. Sen, the learned Coun-
sel for the petitioner, is not inlerested with
the details of the matter or the facts and
circumstances in which various orders have
becn passed. As a matter of fact, he did
nut even choose to place the order dated
22-4-1868 which was said to be the order
appealed against, on the ground that no
copy could be available to him. is only
submission is that no appeal was entertain-
able against an order of settlement of this
type by the Board of Revenue under the
Regnlation. Mr. Das, the learned Counsel
for the second Respondent, anxious as he is
about his fate on the Writ Application, sup-
ports the order of the Board by relying on
the provisions of the Assam Land and
Hevenue Regulation which, according to
him, are clearly attracted because of Sec-
tion 16 (2) of the Act. We are concerned
with the Act prior to its amendment by
Assam Act VIII of 1971. Mr. Das submits
that Section 16 (2) refers to Assam Land
and Revenue Regulation. 1886 and, there-
fore, it is implicit that the entire provisions
of the Regulation including even rights of
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appeal con [ell eel thereunder are available jurisdictton to entertain the appeal and I
to the Board dealing with orders passed to pass the impugned order. The appellate
under Section 16 or 17 of the Act. We are order of the Board is hereby quashed.
linable to accept the above submission. The .5. The application IS accordingly al-
Act discloses an Integrated schcme and the lowcd, and the Hule nisi IS made absolute.
disposal of excess land is provided for in \Ve will however make no order as 10
Chapter I II of the Act. Section 15, with costs.' ,
which it opens. provides that "subject to
the provisions of this Act and of this chap-
ter in particular the excess land acquired
under Section 8 of this Act shall be at the
disposal of the State Government". Sec-
lions 16 and 17 which follow deal with the
manner of disposal of excess land in the
first instance and disposal of the same when
land could not be settled in the manner
laid down in the foregoing Section 16. It
is common ground that Section 16 cannot
be relied upon in this case. Thc order was,
therefore, passed by the Collector under
Section 17. Both the petitioner and the
second Respondent claim their respective
rights under Section 17. At any rate, on
receipt of the three reports the Collector
preferred the petitioner and passed the
order of settlement in his favour and even
premium for the land was realised. Both
the petitioner as well as the second Res-
pondent appear to have already some lands.
We are, therefore, not required to consider
and indeed that enquiry is not permissible
on the Writ side, as to who is best suited
to get settlement of the land.

4. The short question that arises
for consideration is whether the Board Iracl
jurisdiction to entertain an appeal against
the particular order passed by the Collec-
tor in settling excess land under the Act.
Section 31 (1) provides for appeals. It
reads as follows:

"31. (1) Any person aggrieved by any
order under Section 12 or 13 may, within
30 days of the order, prefer an appeal to
the District Judge.

(2) The decision of the District Judge,
or the original order when no appeal is pre-
ferred, shall be final."
Section 32 may also be read:

"32. Except as otherwise expressly pro-
vided in th is Act, no decision or order
made in exercise of any power conferred by
or under this Act shall be called in ques-
tion in any Court."
Appeal 'is a creature of the statute. In order
to work out the entire scheme of this Act,
bar to jurisdiction of the Civil Court is
created. Only appeal against decisions
made under the two sections is provided
for. We are, therefore. clearly of opinion
that no appeal is provided against any deci-
sion made under Section 16 or under Sec-
tion 17 of the Act. Since admittedly the
order was passed by the Collector under
Section 17. no appeal lay to the Board. Sec-
tion 147 of fhe Regulation could not be in-
voked to entertain an appeal which does not

J
lie under the provisions of the Act. That
being the legal position, the Board had no IP/IP/F169/72/AGT

R. S. BlNDRA, J.:- 6. I agree.
Application allowed.

AIII J fJ72 GA UIIA TI 122 (V 59 C 38)
n. S. BIND RA, J.

Sardap' Bir Singh, Appellant v. Noor
Ahrned and others, Respondents.

Second Appeal No. 86 of 1969, D/-
8-8-72, from order of B. N. Sarma, Dist.
J., Lower Assam Districts at Gauhati, D/-
6-1 -19fl9.

Index Note: - (A) Powers of Attor-
ncy Act (1882), Sec. 2 - Construction of
powers - Power to institute and conduct
ejectment proceedings in Court - Implies
an authority to issue notice to quit - AIR
1929 Cal 651 and AIR 1947 Nag 17 (FB),
Foil. (Para 9)

Index Note: - (B) Powers of Attorney
Act (1882), Sec. 2 - Construction of
powers - Extent of powers granted -
(X-Ref: Contract Act (1872), S. 188).

Brief Note: - (B) The extent of power
given by the principal to his arrent by a
power of attorney has to be spelfed out on
a fair interpretation of the language used
therein that is an interpretation which
corresponds with the true intention of the
principal as gathered from the language used
in the document, If the principal entrusts a
particulariob to the agent then it is not
uccessary that all that has to be done by
the agent to accornplish that job should be
detailed minutely in the power of attorney.
The authority to do all that is normally re-
quired by an individual in doing such job
may reasonably be assumed. (Para 9)

Index Note: - (C) Contract Act
(1872), Sec. 190 - Maxim delegatus non
potest delcgare - Not of universal appli-
cation.

Brief Note: - (C) The maxim
delegatus non potest delegare only
lays down the general rule that
an agent cannot delegate his power or
duties to another, in whole or in part, with-
out the express authority of the principal,
or authority derived from the statute. Gene-
rally speaking, where there is personal con-
fidence reposed or skill required there can
be no delegation, however general the
nature of the duties, unless necessity com-
pels the handing over of the responsibility
to some one else. To the maxim delegatus
lion potest delegare there are certain well
recognised exceptions, where an authority
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to delegate will be implied, generally on
the ground that there is no personal confi-
dence reposed or skill required, ancl that
the duties are capable of being equally well
discharged by any person. Where the very
nature of the employment necessitates a
partial or total delegation, the rule can have
no application. Further power to employ
sub-agent may be conferred by the usage
of a particular trade, or implied from the
mode of dealings between the parties.

(Para 10)
Index Note: - (D) Powers of Attorney

Act (1882), Sec. 2 - Termination of joint
power - Power given by the mother and
the sisters of the power holder - Power
remains operative on behalf of his sisters
on the death of the mother. (1914) 41 Ind
App 51 (PC), Dist. (Para 12)

Index Note: - (E) Powers of Attorney
Act (1882), Sec. 2 - Two consecutive
powers - Abrogation of previous powers of
attorney - Non-registration of power of
attorney - Effect.

Brief Note: - (E) The provisions of
Secs. 32 and 33 of the Registration Act
1908 can be invoked only when the ques-
tion of validity of registration of a docu-
ment crops up and not otherwise.

It is well settled that if the transaction
is divisible and one part can be effected by
an unregistered instrument and the other
requires registration, the instrument may be
used as evidence of the part which does not
require registration of course subject to the
condition that the part which is not register-
ed must he independent of the part which
requires registration.

In the instant case it is true that Ext. 6
gives right to N. to sell lauded properties
on behalf of his three sisters. But that
power has nothing to do with the other
power given by the same document to N.
to file suits against the tenants and to ap-
point lawyers for the purpose of represent-
ing his three sisters ill such suits. Even if
the document Ext. 6 is not valid' respect-
ing the power for transfer of the landed
properties of his sisters, for want of regis-
tration, the documents does not lose value
respecting the rest of the powers given by
it. Consequently, the document Ext. 6
cannot be declared illegal or invalid even
for the purpose of filing suit against the
tenant 011 behalf of the three sisters of N.
The two documents can stand simultaneous-
ly, the one executed subsequently having
not abrogated the previous one. (Para Iq)'
Cases Referred: Chronological Paras
AIR 1947 Nag 17 = 1947 Nag LJ

1 (FB), Jiwibai v. Ram Kuwar 9
AIR 1929 Cal 651 = ILR 57 Cal

10. Bodardoja v. Ajijuddin 9
(1914) 41 Ind App 51 '"" 18 Cal

WN 5.54 (PC), Venkatadri Appa
Row v. Venkata Narasirnha Appa
Row 12

(I3illdra J.) [Prs. 1-5] Gall. 123

P. Choudhurv, D. K. Sanna and J. N.
Sarmn, for Appellant; B. C Barua, A. Kalita,
N. Chakravartv, A. ~1. Xlajurnrlnr and S. R.
Bhattacharjee, for Respondents.

JUDCMENT:- The property involved
ill this litigation is situate in Cauhati town
and was originally owned by Eda Khan
who had let it out to Mia Singh more than
a quarter of century ago at a monthly rent
of Rs. 35/-. Eda Khan was survived by a
widow, two sons including Abdul Kader,
and three daughters. Abdul Kader died
unmarried and Eda Khan's widow breathed
her last 011 27-2-61. about six months be-
fore the suit out of which this second ap-
peal has arisen was instituted on 5-8-61.
Therefore, as at present, the three daughters
and the Old)' living son Noor Ahrned of Eda
Khan are the owners of the property.

2. The suit was filed by Noor
Ahmed and his three sisters for eviction of
Mia Singh on the grounds that he was a
defaulter in the matter of payment of rent
since I st of August, 1955, that he had
sub-let a part of the property to the de-
fendant No. 3 Amivangshu Chose without
the consent of the landlord, and that the
property was bona fide required by the
plaintiffs for their own business. Besides
the prayer of eviction and recovery of
Rs. 10],5/- as arrears of rent the plaintiffs
had laid claim to Rs. 700/- by way of com-
pensation for use and occupation for the
period after the tenancy of Eda Khan had
heen terminated bv ~iving him notice of
eviction on J6-ll-flO requiring him to vacate
the premises by 31st of December, 1960.
This compensation was claimcd at the rate
of Rs. 100/- per mensern.

3. Apart from Mia Singh and Ami-
vangshu Ghose, the plaintiffs had impleaded
Mia Singh's son Bir Singh as a pro forma
defendant. Mia Singh having died during
the pender.cy of the suit, his son Bir Singb
assumed tire role of principal defendant.

4. In the written statement filed by
Miu Singh, he had denied sub-letting of anv
part of the property, or that he was a de
faulter. nr that the property was required
hona fide by the plaintiff Noor Ahmed for
the purposes of his business. Mia Singh
pleaded, while denying the charge of hi.~
heing a defaulter, that he had expended a
slim of Rs. 4536 on repairs, improvements
and extension of the demised property, that
that much expense he had incurred with the
knowledge and consent of Abdul Kader, the
deceased son of Eda Khan, and that if that
amount of Rs. 4536/- was credited to the
account, it would be found that he had
paid more than the rent which was due to
the plaintiffs by the date of the suit. Mia
Singh denied that the plaintiffs were entitl-
ed to claim any compensation from him for
use and occupation or at the rate of Rupees
100/- per mensem.

5. As many as J.5 issues were set-
tled between the parties by the trial Court.
The substance of the findings reached by


