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('l! Clause (1) of S. 15 of the Act is how-
ever specially attacked as interfering with till>
religious affairs 01 the Temple. The rest of tho
Provisions of that section deal so obviously with
secular matters that they have not been ch.rlleug-
ed. T~lis clause provides that it sh311 bo the
duty 01 the committee to arrange lor the proper
performance of sevapuja and of the daily and
periodical nitis of the Temple in accord.u«.c with
the record of rights. As we read Ihis ("Iallse IVO
see no invasion of tbe religiolls all.tirs 01 the
Temple therein. All that it provides is that it
shall be the duty of t he conunittce to arruugo
for the proper performance of sevapuja etc. of
the Temple in accordance with lhe record of
rights. Scvapuju etc. have always two aspects.
One aspect is the provision of materials and so
on for the purpose of the sevapuja. This is a
secular function. The other aspect is that alter
materials etc. have been provided, the sevaks
or other persons who may be entitled to do so'
perform the sevapuja and other rites as requir-
ed by the dictates of religion. Clause (1) of S. 15
has nothing to do with the second aspect. which
is the religious aspect of sevapuja, it deals with
the secular aspect of the sevapuja and enjoins
upon the commiltee the duty to provide for tho
proper performance of scvapuja and that is also'
in accordance with the record of righls. So
that the commitl co c.ruuot deny lllal<-rial.s for
sevapuja if the record of rigltls says that cer-
tain materials arc necessary. 'Wc arc dearly of
thc opinion that cl. (1) imposes a duty on the
committee to look after the secular part of the
sevapuja and leaves the religious part thereof
entirely untouched. Further under this clause
it will be the duty of the committee to see
that those who are to carry out the religious
part of the duty do their duties properly. But
this again is a secular function to see that sevaks
and other servants carry out their duties pro-
perly; it does not interfere with the performance
of religious duties themselves. The attack on
Ihi.s provision that it interferes with the religious
aliair, of the Temple must therefore fail.

(10) Wc may now briefly refer to some
01her "",I iOlls of the Act which were attacked.
Apart fro 11I lit" lllain sections 5 and 6 'by which
the appclhuu was divested of the sole manage-
ment, the lir'l s,'dioll so attacked is S. 11,
which deals wit h IltCl dissolution and superses-
sion of'the corruuirtr-r-. We have not been able
to understand how litis sl'('lion can be attacked
once it is held that Ss. ;, alld (J, constituting the
committee in place of tho Huju. arc valid, as we
have held that they arc, for they aro the main
provisiol)s by which the manugcmr-nt has been
transferred from the sole control of tha Rajrt to
the control of the committee. The next see-

tiou ill this group is S. 19. That section pro·
vide, .101' the uppoinuncut of an adrniuistrut or
tu C:ttT) 011 the day to day administration 01 t ho
s(,(;lIlar part of the affairs of the Temple. W"
cauuot see how this provision is liable to attack
once Ss. 5 and 6 are held good, for the Com-
mittee must have some officer under it to carry
On the day to day administration. The next
provision that is attacked in this group is S. 21,
which deals with powers and duties of the ad-
ministrator. Again we cannot see how this pro~
vision can be attacked once it is held that tfio
appointment of the administrator under S. 19 is
good, for S. 21 only delimits the powers and
duties of the administrator, and all powers and
duties therein specified are with respect to the
secular affairs of the Temple, and have no
direct impact on the religious affairs thereof.
The next section in this group is S. 21-A. That
section is clearly concerned with the secular
management of the Temple, for the disciplinary,
powers conferred thereby on the administrator
are necessarv in order to carry on the administra-
tion of the secular affairs of the Temple. Th6
next section which is attacked is S. 30, which
gives over-all supervisory power to the State
Government. 'We cannot see how the control
which the State Government is authorised to
('x('reise by S. 30 over the committee can ha
:tlt:l("ked once the appointment of the committee
is held to be good. The last section under this
grollp is S. 30A, which creates a criminal offence
and Illakes scvaks etc. liable to a fine on convic-
t iou. "Vc think it unnecessary for present pur-
[loses to consider the validity of this section, The
matter can be decided if and when a case oB
prosecution under that section ever arises. ~

(11) This brings us to the contention relat-
ing to Arts. 26, 27 and 28 of the Constitution,
which were referred to in the petition. Arti-
cles 27 and 28 in our opinion have nothing to
do with the matters dealt with under the Act.
The main reliance has however been placed on
Art. 26 (d) which lays down that subject to
public order, morality and health, every religi-
ous denomination or any section thereof shall
have the right to administer its property in ac-
cordance with law. In the first place
besides saying in the petition that the
Act was hit by Article 26 there wa.
no indication anywhere therein as to which
was the denomination which was concerned with
the Temple and whose rights to administer the
Temple have been taken away. As a matter 0'
fact the petition was filed on the basis that
the appellant was the owner of the Templ
which was his private property. There was nit
claim put forward on behalf of any denornln
tion in the petition, Under these eireumstano
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peJJant to argue that the Act is bad as it is hit (From Assam.)"
oy Art. 26(d). The argument addressed before 24 I F b .. l' (j4
the High Court in this connection was that the t 1 e rUaIy, }) .
worshippers of Lord Jagannath constitute a dis- P. B. CAJEI\'DRAGADKAH, C. j., K. N,
tinct relig'ious denomination within the meaning WANCHOO, J. C. SHAH, N. HAJACOPALA
of Art. 26 and that they had a right to adrniuis- AYYANCAR A.:.JD S. M. SIKHL )).
ter the Temple and its endowments in accord- 1. Mst. Rafiquennessa (in C. A. No. 519 of
anee with law and that such administration 62 and 2. Mohammad Wahedulla (In C. A. No.
should be only through the Raja of Puri as 569 of (3) Appellants v. 1. Lal Bahadur Chetri
superintendent of the Temple assisted by the in- (since deceased) and after him his legal rcpresen-
numerable sevaks attached thereto. But inas- tatives and others (In C, A. No, 549 of (2) and
much as the Act has taken away this right of 2. Mohammad Abdul Hamid (In C. A. No. 569
management from the religious denumination, of 63), Respondents.
i.e. the worshippers of Lord Jaganuath, and en- Civil Appeals Nos. 549 of 1962 and 569 of
trusted it to the nominees of the State Govern- 1963.
ment. there had been a contravention of the
fundamental rights guaranteed under d. (d) of
Art. 26. This argument was met on behnlr 06
the State with the contention that the Temple
did not pertain to any particular sect, cult or
creed of Hindus but was a public temple above
all sects, cults and, creeds; therefore as tho
temple was not the temple of any particular
denomination no question arose of the breach of
cl. (d) of Art. 26. The foundation for all this
argument which was urged before the High
Court was not laid in the writ petition. In
these circumstances we think it was unneces-
sary for the High Court to enter into this ques-
tion on a writ petition of this kind. The High
Court however went into the matter and repell-
ed the argument on the ground that the Temple
in the present case was meant for all Hindus,
even if all Hindus were treated as a denomina-
lion for purposes of Art. 26, the J!lanagement
still remains with Hindus, for the committee
of management consists entirely of Hindus, even
though a nominated committee. In view ofthe
defective state of pleadings howev~r we are not
prepared to allow the argument under Art. 26(d)
to be raised before us and must reject it on the
sole gound that no such contention was properly
raised in the High Court.

(12) For these reasons We find there is no
force in this appeal and it is hereby dismissed
with costs,

PH/R.C.D. Appeal dismissed,
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Tenancy Laws - Assam Non-Agricultural
Urban Aleas Tenancy Act (12 of 1955), S. 5(1)(a),
- Scope - Applies to pending proceedings.

Where vested rights are affected by any
statutory provision. the said provision should
normuliy be cOllstrned to be prospective ia
operation ,"](1 not retrospective, unless the pro-
vixior: ill 'I"(''slion relales merely to a procedural
matter. The Icgi.slatllre is competent to take away
vested rights by means of retrospective legisla-
tion. Similarly, the legislature is undoubtedly
competent to mcke laws which override and
materially affect the terms of contracts between
the parties; but unlcss a clear and unambiguous
intention is indicated by the legislature by adopt-
ing suitable express words in that behalf,' no
provision of a statute should be given retrospec-
tive operation if by such operation vested rights
are likely to be affected. Retrospectivo opera.
tion of a statutory provision can br. inferred even.
in cases where such retrosJleel ive operatiOll ap-
pears to be clearly implicit ill Ill!' Jll"Ovi.sioll con-
strued in the contest where il O'·('lIrs. (Para 9)

Section ~ clearly illdi("alt" II"cI II](J legisla-
ture wallled lit" 1)(,II"fil'C'lcl p •.ovisiolls enacted
by it to take willtill IllI'ir Jlroll'('lion not only!
leases cxcculrd afl,'I" 11", Ad (':(}IIe: into force.
but also It'a"" ".5('("tll,'d prior to lite operation
of t lic Ad; "1Ic1 ill llial S<,IIS", tlte Act clearly af-
fecls Vt'sll'c1 rigltls "f Ihe landlords who had leO
out Ih"ir 11rI>:111p]"()l'"rties to the tenants prion
to Ilt(, clal" "I 11", Act. That is one important
bet wltidl is 1I1alerial in determining the scope
and <'II"C"I"I S. 5. Now, S. 5 itself gives an un-
Illislakal,I" indication of the legislative intention
to lllak(, its provisions retrospective. The plain
obj<,ct of S. 5 is to protect the tenants who have
built a permanent structure either for business
or for reSidence, provided it has been built

·(See S. A. Nos. R6 of 195(; and 14 ot 1959
D/- 1-8-1958 and 13-3-1959 respectively •.
Assam),
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\\'"hll' [. r"a" Irom the date of contract of ten- who sued the predecessor of the respondeuts
"", \ I I,," «lore, cases where permanent struc- Ior ejectllleut. It "pp ears that Lal Bahadur
\11"', 1,.« 1 hccn built within 5 years of the terms Chetri had executed .l registered lease deed III

01 ,·""I,.wt. would fall within S. 5(1)(a), even favour 01 the appellant Oil the 14th February,
\ h(lllgh Ihose constructions had been made be' HhG. 'I'h!' lease covered an open plot ot land
Inl'lI the date of the Act. Thus. the very scheme "lid under the covenant the lessee was entitled
01 S. 5(1)(a) clearly postulates the extension of to build a house tor residential purposes. In
ils protection to constructions already made. ordinary COurse. the lease was due to expire on
Further, what is prohibited by S. 5(1)(a) is the the 12th February, 1952, and the lessee had
eviction of the tenant, and so, inevitabl)'. the agreed to deliver vacant possession of the land
section must come into play for the proleetioll at the expiration of the stipulated period. Ac'
of the tenant even at the appellate stage 1I'11I'1l cOrdingly. a notice to quit was served on him
it is clear that by the prOCeedings pCJ\dill.~ 1)('· to vacate on the 12th February, 195~. He,
fore the appellate court. the landlord is seekill~ however did not comnlv with the notice and
to evict the tenant, and that Obviously indicateS' that led'to the present suit by the appellant
that the pending proceedings are governed IJ)' tor eviction ([\0. 149 of 1952). In support 01
S. 50)(a) though they may have been illili,oIl)" her claim, the appellant alleged that the less eo
instituted before the Act came into Iorcc, Inci- bad contravened the terms of the lease inas-
dentally, an appeal pending before tho lower much as he had sublet the premises built by
appellate court is a continuation of the suit. and him. and so. that was an additional ground for
so, there is no difficulty in holding that a suit evicting the lessee. The sub-lessees vere ac-
which was pending when the Act camc into cOrdingl)' joined as defendants to the suit,
lorce would be governed by S. 5(1)(a) and :1Il (2) The lesseee Chetri alone resisted the
appeal arising from a suit which had been dccid- suit. The sub.tenants let into possession by
ed before the Act came into force. Would like- him did not join issue with the appellant. The
wise be governed by S. 5(1)(a), providcd it is trial Judge dccreed the appellant's claim where'
pending after the date when the Act callle inlo upon the lessee Chetri filed an appeal in the
force. (Paras 10, I I ,I~, 13) Court of the Sub-Judge, Lower Assam District,
Cases Referred: Courwise Chronolo!:i('al l'ar<l5 Gauhati, challenging the validity and the c?r-
(1898) 1898-2 QB 547: 67 LJQB 93!), redness of the decree passed against him

In re, Athlumney; Ex parte, Wiison 9 (Civil Appeal No. 24/1953).

Mr. N. C. Chatterjee. Senior Advocate. (3) Whilc the appeal was pending. the
(M/s. K. P. Sen and P. K. Challerjec, Advo· 1\(;( was passed and was published 111 the
eates, with him), for Appellant (In C. A. No. 549 A~:safI1Cnetle on the 6th July. 1955. There'
of 62); Mr. B. P. :\1aheshwari, Advocate. for after, when the appeal came on for hearing
Hespondents Nos. l(a) to l(e) (In C. A. No. 549 before the lower appellats Court, the tenant
of 62); M/s. Behrul Islam and R. Gopala- filed an application praying that he should be
krishnan, Advocates, for Appellant (In C. A. permitted to take an additional ground under
No. 569 of 63); Mr. D. N. Mukherjee, Advo- S. 5 of the Act. Before that date, the Assam
cato. for Respondent (In C. A. No. 569 of 63). High Court had taken the view that the said

. . - provision of the Act was applicable to the pen'
. The followmg Judgment of the Court was cling proceedings between landlords ancl tenants

dlll'vcred by for eviction and that was the oasis on which
(;I\JI':NDIIAGADKAR, C. J.: the tenant Chetri wanted to support his ap-

'I'hll.s
II

two appeals which have been peal. The lower appellate Court allowed the
brulllllll 10 t lux Court with a certificate issued tenant's plea, framed an additional issue in
by thll AHNIIIIIlIigh Court, raised a short ques- pursuance of it and sent the matter back to
lion 1110"111111<'"ollstl'llction and effect of S. 5 the trial Court for a finding.

01 tho AH~"", N,," Agricultural Urban Areas (4) On remand. the trial Court took evi-
T('nnncy A<'I, Ill;.;, (Nil. 12 of 1955) (herein- dence and after local inspection, made a find-
aftcr ('"II,'d "11.11 Ad''). The relevant and ino that the two houses proved to have been
material 1"l'Is wlrh-], 11111'11bl to the suits from built by the tenant must be regarded as perms-
which these IWII "1'1",,,1, 1'I"'P('('lively arise. are nent in relation to the locality of the plot. He,
similar. and 'so, It \\'lIl1ld 1111110(: necessary to however, found that there was no evidence to
state thcm in detail III "'l(llId 10 h"lh the mat- show when tlle said houses were constructed.
ters. \,Ve Would, 1111'1'1,1"1'11.""'111inn the facts Part of the finding was challenged bv the
broadly in C. A. No. !)·1!1/I!)(/~. III d,·alill.l( with tenant before the lower appellate COurt. The
the COmmon point raised for 0111'd"l'isioll. Tho lower appellate Court ultimately allowed the
appellant in this case is Mst: I\UIl'lIlCllnessa appeal and set aside the decree passed by the

/b _
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trial Judge in favour of the appellant. The aud (h) respectively. Scct iou 4 imposes an
conclusion of the lower appellate Court was obligation on the tenant tu pay rent 10r his
that the two houses had been constructed by holding at lair and e'luitaiJle rates, and the
the tenant within five years after the taking at proviso prescribes that.....'." l''''e III any dispute
the lease and that entitled the lessee to claim as to fair rent between the p.ut icx, the rent
the benefit of S. 5 of the Act. which was paid by the ten.uu 1I11'"('dialely be'

(5) The appellant then preferred a second tore the dispute shall be deemed to be lair and
appeal in the High Court of Assam (0:0. 86/ equitable unless a competent COIIII d<,cides to
1958). Following its earlier decision about the the contrary. Section 6 provides JIJI' "'~lIpcn-
applicability of the provisions of S. 5 to pend- sation for improvements; S. 7 provides lor ell'
ing proceedings. the High Court summarily hanccmcnt of rent by contract; S. 1) dc.rlx with
dismissed the said appeal, Thereafter. the ap- enhancement of rent without contrac-t: S. \J
pellant applied for and obtained a certificate authorises the Court to make an order ,t' tu
from the High Court and with the said ccrti- enhancement of rent; S. 10 prohibits illegal
licate the present appeal has iJ(:!'1I brought be' realisation beyond the prescribed amount; Sec-
fore us. Pending these proceedings, Ihe tcnant lion 11 provides for notice for ejectrneut, S. 12
Chetri died and his heirs "lid I(·gal rcprescnta- prescribes the procedure in which the notice
tives Mst. Tulsa Devi alld 1IIII('I's have been has to be served; and S. 13 confers rule-rnuk-
brought on the record and will he described as ing power on the State Government. Section 14
respondents hereafter. Thus, thc only point repeals the earlier Tenancy Act.
which arises for our decision is whether the (8) Jlaving thus broadly considered the·
ASSam High Court was right in taking the view sclnxuo of t hc Act. it is necessary to read S. 5,
that the provisions of S. 5 applied 10 t ho pro- t hc dlcl'1 01 which is the main point of con-
ceedings between the parties which were pen- trovel'sy between Ihe parties before us. Sec-
ding at the relevant time before the lower ap- tioll.'3( I) reads thus:
pel!atc Court.

(6) Appeal t\o. 569 of 1963 arises from
a suit filed by the appellant Wahcdulla against
his tenant, the respondent Abdul Hamid. The
relevant facts are similar to those in C. A. No.
549 of 1962. In the case also. tbe Act came
into force while the appeal was pending before
the lower appellate Court and by the applica-
tion of S. 5 the respondent's claim to continue
in possession has been upheld and the appel-
lant's claim for ejecting the respondent has
been rejected. The nigh Court granted certi-
ficate to the appellant when it was told that the
appellant proposed to challengc the correctness
of its earlier decision holding that S. 5 of the
Act applied to the pending proceedings.

(7) The Act was passed by the Assam
Legislature in order to regulate in certain res'
pects the relationship between landlord and
tenant in respect of non-agricultural lands in
the urban areas of the State of Assam. It con-
tains fourteen sections and the scheme which
is evident in the operative provisions of tho
Act is to afford protection to the tenants hy
regulating in certain respects the rolnt ionship
between them and their landlords in respect
of the lands covered by the Act. Section 3(e)
defines a 'landlord' as meaning a person immc-
diately under whom a tenant holds hut does
not include the Government. While S. 3 (d)
defines a 'permanent structure' in relation to
any locality as meaning a structure which is
regarded as permanent in that locality. the
'tenant' and 'urban area' are defined by cls. (g)

"Notwithstanding anything in any contract
or in any law for the time being in for~e- (a)
where under the terms of a contract entered,
into between a landlord and his tenant whe-
ther beforc OJ' after the commencement of this.
Act. a tenant is entitled to build, and has in
pursuance of such terms actually built within
the period of five years from the date of such.
contract, a permanent structure on the land of
the tenancy for residential or business purposes.
or where a tenant not being so cutitlcd to
build, has actually built uuy such xt rucl.uro on
the land of the tenancy Inr allY of the purpo-
ses aforesaid with t ho knnwlcclgo and acqui-
escence of the l.uidlnrd. Ih(' II'lIallt shall Hot be'
ejected hv tl,(, l.uu llorr] 11'11111II,u touaucy ex-
ccpt Oil 111l' grolllld III 111111pa)'Jllcllt of rent;
(b) where a 1('11:11I1has cl fl'I'l,:d improvements.
all IIIlJ lalld "I' t lio lellallcy under the terms
whereof 1,,, i, 11111l'ntill('d to eHect such irn-
provr-uu-ut s. 1111:t"II'IIIt shall not be ejected by
till: l:ulIlI"l'(l rl'lllll l hc land of the tenancy un-
less ('oll'l"'lIs"lion for reasonable improvements.
hux 1)("('11paid to the tenant".

SlIh S"l'i ion (2) prohibits the ejectment of any
tr-uuut Iro-n the land of the tenancy except in
e-xecution of a decree for ejectment passed by
a competent Civil Court; and suo-sec. (3) pro-
hibits the execution of a decree for ejectment
On the ground of non-payment of rent within,
a period of 30 days from the date of the de-
cree, and allows the tenant to pay into the-
executing Court the entire amount due from.
him under the decree within the said period,
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",1"'1<'''1)1111 Ille decree has to be entered as
•. ttl' .. li('d.

\ I) ,\lr, Chatterjee contends that the
I \ .\.11" J ligh Court was in error in coming, to
Il,,' couclusion that the proceedings which

i .\('IC pending between the parties at the appel-
1,,(<: stage on 6th July. 1955 when the Act

:c.ime into force. Iell to be governed by the
nrovisions of S, 5, He argues that at the rele-
vant date when the suit was filed by the ap-
pellant. he had acquired a right to eject the
tenant under the terms of the tenancy. and ho
contend, that where vested rights arc alfected

Iby any statutory provision. the said provisionIshould normally be construed to be prospec-
: tive in operation and not retrospective. unless

I
the provision in question relates merely to a
procedural matter. It is not disputed by him
that the legislature is competent to take away
vested rights by means of retrospective legis'
lation. Similarly. the legislature is undoubted·
I)' competent to make laws which over-ride and
materially affect the terms of contracts bet·
ween the parties; but the argument is that un-
less a clear and unambiguous intention is indi-
cated by the legislature by adopting suitable
express words in that behalf. no provision 01
a statute should be given retrospective opera'
tion if by such operation vested rights are
likely to be affected, These principles arc un-
exceptionable and as a matter of law. no ob'
jection can be taken to them, Mr. Chatlerjee
has relied upon the well known observations
made by Wright J. in re Athlumney; Ex parte
Wilson. 1898'~ QB 541 when the learned
[udge said that it is a general rule that when
Ihe Legislature alters the rights of parties by
laking away or conferring any right of action,
ils enactments. unless in express terms they
apply to pending actions, do not affect them,
I I" added that there was one exception to
Ilrlll ,.,1Ic. namely, that, where cnactments
""·I'I·ly ul lect procedure and do not extend to
'I~J,I' III a<.:Iion. they have been held to apply
rll ""''',,~~ I'i,t.:hts, In order to make the state'
",,·,,1 III 11,,, luw relating to the relevant rule
"I "11",1, III'lill" which has to be adopted in
dl'"I",~ wl: h 11)11,·1ft-d of statutory provisions
ill rl,is 1'11"","'1 ill", \1'0 ought to add that re'
Irospl'clivII "1"'1111111" of a statutory provision
can be i"II'I'I'I,d I'Vl'" ill ('ases where such re'
Iroactive oporut iuu "1'1'''''1'' to be clearly im'
plicit in the p1'llvisl"" "II'I\tr"rd in tbe context
where it OCCllI'S, ill ut hur words. a statutory
provision 'is held 10 J,,, I'nlrou"'i\'(\ either when
it is so declared by expl'I", 1"1'11". or rho inten'
tion to make it retma"'i"" "' ••arly follows
from the relevant words nod tiro context in
which they occur ..

(la) Bearing in mind these principles. let
us look at S. 5. Before doing so. it IS neces-
sary to consider S, :2 which provides that not·
\\'itnstanding anything contained in an" con'
tr act or in any law for the time being in
force. the provisions of this Act shall apply to
all nonagncultural tenancies whether created
before or after the date on which this Ac~
comes into force, This provision clearly indi-
cates that the legislature wanted the benefi-
cent provisions enacted by it to take within
their protection not only leases executed after
the Act came into force. but also leases execu-
ted prior to the operation of the Act, In other
words. leases which had been created before
the Act applied are intended to receive the
benefit of the provisions of the Act. and in
that sense. the Act clearly affects vested rights
of the landlords who had let out their urban
properties to the tenants prior to the date of
the Act. That is one important fact which is
material in determining the SCOpe and effect
of S. 5,

(11) Now, s. 5 itself gives an unmistak-I
able indication of the legislative intention to
make its provisions retrospective. What does
S, 5 provide? It provides protection to tho
tenants who have actually built within five
years from the date of leases executed in their
favour. permanent structures on the land let
out to them for residential or business purpo-
sos. and tbis protection is available either
when the construction of the permanent struc-
ture has he en made by the tenant in pursu-
ance of tho terms of the lease. or eveo with-
out any term of that kind and the landlord
had knowledge of it and had acquiesced in
it. Thus. the plain object of S. 5 is to protect
the tenants who have built a permanent
structure either for 'business or for residence.
provided it has been built within f) years from
the date of contract of tenancy. Therefore,
cases where permanent structures had been
built, within 5 years of the terms of contract,
would fall within S, 5 (1) (a). even though
those constructions had been made before the
date of the Act, Thus. the very scheme of
S. 5(1) (a) clearly postulates the extension of
its protection to constructions already made,
That is another point which is significant in
dealing with the controversy between the
parties before us.

(12) There is yet another point which is
relevant in this connection. Section 5(1) (a)
provides that the tenant shall not be evicted
by the landlord from the tenancy except on
the ground of non'payment of rent. provided.

'of course. the conditions prescribed by it are
satisfied. If the legislature had intended that
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this protection should operate prospectively. it
would have been easy to say that the tenant
shall not be sued in ejectment; such an expres-
siou would have indicated that the protection
is afforded to the suits brought after the Act
came into force and that might have introduc-
ed the element of prospective operation; in'
stead. what is prohibited by S. 5 (1) (a) is the
eviction of the tenant, and so, inevitably, the
section must come into play for the protection
of the tenant even at the appellate stage when
it is clear that by the proceedings pending be'
fore the appellate court. the land lord is seek'
ing to evict the tenant. and that obviously in-
dicates that the pending proceedings arc gov'
erned by S, 5(1) (a). though the)' may have
been initially instituted before the Act came
into force.

(13) Incidentally, an appeal pending be'
fore the lower appellate court is a continua-
tion of the suit. and so, there is no difficulty
in holding that a suit which was pending when
the Act came into force would be governed
by S. 5(1) (a) and an appeal arising from a
suit which had been decided before the Act
came into force. would likewise be governed
by S, 5(1)(a), provided it is pending after tho
date when the Act came into force. There'
fore. we are satisfied that the Assam High
Court was right in coming to the conclusion
that the dispute between the parties in the pre-
sent case must be governed by the provisions
of S, 5 (U (a). It is common ground that if
S. 5(1) (a) is held to -apply, the decrees pass'
ed against the appellants in both the appeals
cannot be successfully challenged.

(14) The result is. the appeals fail and
arc dismissed with costs.
EH/D,H.Z. Appeals dismissed.
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He!. on, (Para 8)
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wholo Act must be struck down as unconsti-
tutional. The working of the entire Act de-
pends on S, 5 which provides for ceiling and
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these sections are unconstitutional. the whole
Act must fal!. (Para 9)
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These six petitions under Art. 32 of Coo-
stitution raise a common question about the


