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| (A) Bhopal Gas Disaster (Processing of
- Claims) Act (1983), Pre, Ss.3, 4, 9, 10 —
| Validity — Victims of gas leak — Claim for
| compensation — Representation — Taking
i over claims of victims by Govt. — Not illegal.

nion of

Gas leak disaster — Claim for compensa-
| tion by victims — Taking over by State.

. Maxims — Parens patriae.
| Constitution of India, Arts. 14, 226.

| Conceptually and from the jurisprudential
. point of view, especially in the background-of
| the preamble to the Constitution of India and
' the mandate of the Directive Principles, it was
| possible to authorise the Central Government
| to take over the claims of the victims of gas
 leak to fight against the multinational Cor-
| poration in respect of the claims. Because of
the situation the victims were under disability
in pursuing their claims in the circumstances
of the situation fully and properly. On its
| plain terms the State has taken over the
| exclusive right to represent and act in place of
every person who has made or is entitled to
make a claim for all purposes connected with
such claim in the same manner and to the
same effect as such person. Whether such
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provision is valid or not in the A, Ly 4o
the requirement of the Consgigy,. 50Ung |1
Code of Civil Procedure, i “ﬂmli‘r “MH?T 5
But therc is no prohibition o ; r.{j%u
conceptually or jurisprudentiayy f“h. |
State taking over the claims of the ::'.t '.'ldi.h‘ ’
for the State acting for the victims as u:;: it

has sought to provide. 1
' (Parg W

The Act in question was passeq i, l
nition of the right of the sovereigy 1, " ¥
parens patriac. The Government of Indi %
arder to effectively safeguard the rights iy
victims in the matter of the conduct T!h:“
was entitled to act as parens patrige whi
position was reinforced by the -'il;!lm Ih
prtwiﬁinns, namely, the Act. It has g :uehu"'}’
in mind that conceplually and jurigpmd::
tially, the doctrine of parens patriae 'Lgmi
limited to representation of some of i,
victims outside the territories of the country
It is true that the doctrine has been so utiliseg |
in America so far. Where citizens of a counyyy
are victims of a tragedy because of the
neglipence of any multi-national, a peculiar
situation arises which calls for suitable effe-
tive machinery to articulate and effectuatethe  ©
grievances and demands ol the vietims, for
which the conventional adversary syskm F
would be totally inadequate. The Stalein |
discharge of its sovereign obligation mudt |
come forward. The Indian State because ofits
constitutional commitment is obliged to take
upon itself the claims of the victims and (o
protect them in their hour of need. Pares
patriae doctrine can be invoked by soveregn
state within India, even if it be contended thil
it has not so far been invoked inside Indid
respect of claims for damages of viclins
suffered at the hands of the multinational
Therefore conceptually and jurisp rudentiall
there is no bar on the State 10 ﬂﬁ?“’“ﬁ':
responsibilities analogous to parens Pﬂt““é: E
discharge the State’s obligations under ! i K
Constitition, What the Central Govert™eo. |
has done in the instant case is an €x presatt. i
its sovereign power. This power 18 plen
inherent in every sovereign staic to pfﬁm_.__
things which promote the health feop,
morals, education and gﬂﬂd order Ithﬁl- e,
people and tend to increase for the well 1y, B4 i
prosperity of the State. SBWN!E?"
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| difficult to define. By the nature of things, the
| grate sovercignty in these matters cannot be
limited. It has to be adjusted to the conditions
touching the common welfare when covered

| by legislative enactments, This power is to the
 public what the law of necessity is to the
(individual. It is comprehended in the maxim
salus populi suprema lex — regard for public
 welfare is the highest law. It is not a rule, it is
| an evolution. This power has always been as
' broad as public welfare and as strong as the
| arm of the State, this can only be measured by
' the legislative will of the people, subject to the
' fundamental rights and constitutional limita-
| tions. This is an emanation of sovereignty
'subject to as aforesaid. Indeed, it is the
' obligation of the State to assume such
| responsibility and protect its citizens. It hasto
' be borne in mind, that conferment of power
and the manner of its exercise are two
different matters. The power to compromise
‘and to conduct the proceedings are not
'uncanalised or arbitrary. These were clearly
' exercisable only in the ultimate interests of
the victims. The possibility of abuse of a
statute does not impart to it any clement of
invalidity. (Paras 37, 63)
It 15 true that victims or their represen-
tatives are sui generis and cannot as such due
to age, mental capacity or other reason not,
legally incapable for suing or pursuing the
| remedies for the rights yet they are at a
 tremendous disadvantage in the broader and
* | comprehensive sense of the term. These
- victims cannot be considered to be any match
. to the multinational companies or the Gov-
- ernment with whom in the conditions that the
' victims or their representatives were after the
. disaster physically, mentally, financially,
 economically and also because of the positian
| of litigation would have to contend. In such a
| situation of predicament the victims can
 legitimately be considered to be disabled.
| They were in no position by themselves to
| look after their own interests effectively or
purposefully. In that background, they are

. People who needed the State’s protection and
51"“"-'111‘ come within the umbrella of State’s

| SOvVereignty to assert, establish and maintain
 their.rights against the wrongdoers in this
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mass disaster. In that perspective, it is.
jurisprudentially possible to  apply the
principle of parens partriae doctrine to the
victims. But quite apart from that, it has to be
borne in-mind that in this case the State is
acting on the basis of the Statute itself. For
the authority of the Central Government to
sue for and on behalf of or instead in place of
the victims, no other theory, concept or any
jurisprudential principle is required than the
Act itself, The Act displaces the victims by
operation of S. 3 of the Act and substitutes
the Central Government in its place. The
victims have been divested of their nghts to
sue and such claims and such rights have heen
vested in the Central Government. The
victims have been divested because the
victims were disabled. The disablement of the
victims vis-a-vis their adversaries in  this
matter is a self-evident factor. If that is the
position then, even if the strict application of
the ‘parens partriae’ doctrine is not in order, -
as a concept it is a guide. The jurisdiction of
the State's power cannot be circumseribed by
the limitations of the traditional concept of
parens partriae. Jurisprudentially, it could be
utilised to suit or alter or adapt itself in the
changed circumstances. In the situation in
which the victims were, the State had to
assume the role of a parent protecting-the
righs of the victims who must come within the
protective umbrella of the State and the
common sovereignty of the Indian people.
The Act is an exercise of the sovereign power
of the State. It is an appropriate evolution of
the expression of sovereignty in the situation
that had arisen. (Para 100)
Factually the Central Government does not
own any share in UCIL, These are the
statutory independent organisations, namely,
Unit Trust of India and Life Insurance
Corporation, who own 20 to 22% share in
UCIL, The Government has certain amount
of say and control in LIC and UT1. Hence, it
cannot be said that there is any conflict of
interest in the real sense of matter in respect of

.the claims of Bhopal gas leak disaster between

the Central Government and the victims.
Secondly, in a situation of this nature, t!u:
Central Government is the only authority
which can pursue and effectively represent the
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Claims) Act, 1985 is ultra vires” — Is“a tion on the basis of absoluge liabilj LR, i
judicial order passed by Constitution Bench same is not in any manper allt:y:'th“thc A

. and not an administrative order. (Para 87) curtailed. ";#td o A

! : aragy i
(D) Bhopal Gas Disaster (Processing of Per -Ranganathan, J. (fo, hice %) +E: y
Claims), Act (1985), Pre.,S.9 — Scope —Act A. M. Ahmadi, J. concurring) ___Eelf i g
does not in any way circumscribe liability of talks only of the civil liah +

-y [ <] A
ilit a
Union Carbide Company, UCIL or Govern- proceedings against the V CE}'G‘:’L and i,

ment of India or Government of Madhya others for damages causeq by lhcgvu[‘ or

e : |
Pradesh. has nothing to say about the crimin :IE ﬂikm It

The Act does not in any way circumscribe ?;;n-‘: I::?:f “;:f;{'ﬁ: 1I'|w;|\feﬂ- Elﬂﬁfli_lhur:-
~ the liability of the UCC, UCIL or even the S Scttlement compriging ,
. ; term requiring the withdrawal of the erin..
. Government of India or Government of s . ; Criming)
k. T e prosecutions launched is outside the py:
Madhya Pradesh il they are jointly or Lot Purview
; ' - : of the Act. The validity of the Aect ¢
severally liable. This Act also does not deal : Cannot,
: : i e e therelore, be impugned on the ground thy;
with any guestion of eriminal liability of any o : 1at it
| : .= permits — and should not have permit
. of the parties concerned. On an appropriate > Tk ted
; - pksste —the withdrawal of criminal proceedin
reading of the relevant provisions ol the Act, . . gs
| S ; B T against the delinquents.
s apparent that theeriminal liability arising p
out of Bhopal Gas leak disaster is not the (Para 144)
subject matter of this Act and cannot be said (E) Bhopal Gas Disaster (Processing of
to have been in any way aflected, abridged or  Claims) Act (1985), Pre; Ss. 3, 4 — Gas leak
modified by virtue of this Act. Thus the plea  disaster — Claim for compensation — 85,3 ||
that the Act was bad as it abridged or took  and 4 giving exclusive right to act in place of
away the victims right to proceed criminally  persons who are entitled to make claim =
against thedelinquént,beit UCCor UCILor  Cannot be said to be only an enabling
jointly or severally the Government of India, provisions — Tt does not give the right to
Government of Madhya Pradesh or the victim tosue along with Central Government.
erstwhile Chiel Minister of Madhya Pradesh,
15 on a wrong basis. There is no curtailment of
any right with respect to any eriminal liability.
{_!;rjmnrml liability is not the surl:rje::l-mattcr of sions for the victims would not be tenable. In
the Act. (Paras 53, 90, 92) order to make the provisions constitutionally

The Act does not in any way except to the valid, the concept of Exclusimmi-?& 'Tat::]r
extent indicated in the relevant provisions of Central Government could not be climi .

i i : Tve ' et lon
the Aet circumscribe or abridge the extent of 1t does not give the right to wctm;:ta-:;::l;.; 9?%
the victims’so far as the liability of the ¢ with the Central Government. ( ,

delinquents are concerned. Whatever are the Per Ranganathan, J. (for himself and
rights of the victims and whatever claims arise A M. Ahmadi. J. Concurring) — The prov-
out of the gas leak disaster lor compensation,  sions of the Act, read by themselves, gﬂ%m‘:;
personal injury, loss of life and property, tee a complete and I‘ullprutcctiuntuthcn x
suffered or likely to be sustained or expenscs  of the claimants in every respect. Save O
to be incurred or any other Joss are covered by that they cannot file a suit themse I
' the Act and the Central Government by right to acquire redress has not W“EE gs. 3
operation of 5. 3of the Act has beén given the  abridged by the provisions of the A Cacly
exclusive right to represent the viclims intheir  and 4 of the Act properly read, “ﬂ!:-“ﬁ] com-
.place and stead. By the Act, the extent of vindicate the objects and reasons W mflrgii'
liability is not in any way abridged and, pelled Parliament to enact this F'.ﬁwuuf the
therefore, if in case of any industrial disaster lation. Far from abridging the ngl.-'t%ns arc
- like the Bhopal Gasleak disaster, there isright  claimants in any manner, these pmws:m“ Y
- In victims;to recover damages or compensa- so worded as Lo enable the Govern Eorh
; i

o R

-

The plea that Ss.3 and 4 was only an

enabling provision for the Central Govern-
ment and not depriving or disabling provi-
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I ccute the litigation witp the maximum

ount of resources, efficiency and com-
nmc at its command as well as with all the
e ance and help that can be extended to it
: HSSu-I:h of those litigants and claimants as are
r:pablﬂ of playing more than a mere passive
“ole in ihe litigation. (Para 141)

1 Gas Disaster {Pr i
(F) Bhopa | ( ocessing of
cmimﬁ] Act [1935.}, Pre, 85.3, 4 — Gas leak
di‘-ﬂﬂtr - Claim for Cﬂmpﬁlﬂlﬁﬂn —
sottlement = Procedure evolved for victims

under Act — Is just, fair and reasonable and
qol violative of Art. 14.

Constitution of India, Art. 14.

The Act does provide aspecial procedure in
pect of the rights of the victims and to that
extent the Central Governmenlt takes upon
<sell the rights of the victims. It is a special
Act providing a special procedure for a kind
of special class of victims. In view of the
enormity of the disaster the victims of the
Bhopal gas leak disaster, as they were placed
against the multi-national and a big Indian
Corporation and in view of the presence of
foreign contingency lawyers to whom the
victims were exposed, the claimants and
' victims can legitimately be desc ribed as a class
by themselves different and -distinect, suffi-
ciently separate and identifiable to be entitled
to special treatment for effective, speedy,
equitable and best advantageous settiement
of their claims. There indubitably is
differentiation. But this differentiation 1s

- based on a prineiple which has rational nexus

i,

ssridh

with the aim intended to be achieved by this
differentiation. The disaster being unigue in
lIs character and in-the recorded history ol
industrial disasters situated as the victims
Were against a mighty multinational with the
Presence of foreign contingency lawyers loom-
Ing on the scene, it could be said that I.qur-:
%ere sufficient grounds for such differentia-
1'.““_ and different treatment, In Lreating the
YIetims of the gas leak disaster differently and
Providing them a procedure, which was just,
a;,‘ reasonable and which was -~ not un-
i““ﬁﬂttd or unauthorised by the Constitu-

N, Art, 14 is not breached. 11 cannot be said

| i
"Mt by the procedure envisaged by the Act,
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the victims of the gas leak have been deprived
and denied their rights and property to fight
for compensation. It cannot also be said that
l!:": procedure evolved under the Act for the
victims is peculiar and disadvantageous and
therefore violative of Art. 14.

(Paras 98, 97, 103)

~ Inview of the background, the plight of the
impoverished, the urgency of the victims
need, the presence of the foreign contingency
}awyem, the procedure of settlement in USA
in mass action, the strength for the foreign
multinationals, the nature of injurics and
damages, the limited but significant right of
participation of the victims as contemplated

by S.4 of the Act, the Act cannot be
condemned as unreasonable. (Para 99)
Per Ranganathan, J. (for himself and

A. M. Ahmadi, J. Concurring) — The power
1o conduct a litigation, particularly in a case
of this type, must, to be effective, necessarily
carry with it a powér to settle it at any stage. It
is impossible to provide statutorily any
detailed catalogue of the situations that
would justify a settlement or the basis or
terms on which a settlement can be arrived at.
The Act; moreover, cannot be said to have
conferred any unguided or arbitrary discre-

" tion to the Union in conducting proceedings

under the Act. Sufficient guidelines emerge
from the Statement of Objects and Reasons of
the Act which makes it clear that the aim and
purpose of the Act is to secure speedy and
effective redress to the victims of the gas leak
and that all steps taken in pursuance of the
Act should be for the implementation of the
object. Whether this object has been achieved
by a particular settlement will be a different
question but it is altogether impossible to say
that the Act itself is bad for the reason alleged.

(Para 142)

(G) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, Ss. 3, 4 — Gas leak
disaster — Claim for compensation — Re-
presentation of Claims of victims by Central
Covernment — Principles of natural justice
not violated. '

Constitution of India, Art.226.

The concept that where there is a conflict of
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- ict should
VI tl'll,‘.i:l:rﬂﬂl:’-‘-
interest, the chn“'hd ; Elask of this nature,
(rusted with the th
nol bo cnir . - tanl case. In the
ol apply in the INSLATL =0 e
e o = tjon of violation ©

sevtanl cdsc, NO gucstl ) ; e
st A iustice arises, '.....nd {here 18

- cinle of natural ju art! sl
prmest lication of the principic
na scope for the BERTEE O 4o in his own
that no man should be a udge in g
cause. The Central Gm-r:rnmcpi WS _nnd

judging any claim, but was r1g|1tli'E~_ an
advancin ¢ the claims of the victims. In those
cireumstances, it cannot be said that there was
anv violation of the principles of natural
ju&-':li-l.‘i! and such entrustment to the Central
Government of the right to ventilate [or the
victims was improper or bad, The adjudica-
tion would be done by the courts, and there-
fore there is no scope of the violation of any
principle of natural justice. (Para 102)

The question whether there is scope for the
Union of India being responsible or liable as a
joint tort feasor is a difficult and different
question. But even assuming that it was
possible that the Central Government might
be hable in case of this nature, it was only
proper that the Central Government should
be able and authorised to represent the
victims. In such a situation, there will be no
scope of the violation of the principles of
natural justice. The doctrine of necessity
would be applicable in a situation of this
nature. In the circumstances of the case, the
G of e ol coabic 1

50 Rtz unh::; d IH_ rty. The adjudica-

TSy I+ aims would be done by
n those circumstunces  (h

challenge on the Rty e

. ground of the violation of

:}L:TEFM‘ of natural justice would not be

Hmah:-l 1 Illil_r principle of de facto validity will

" hlm'ﬂ;—;ﬁ; icuble, By the plea of the dogt Fine

e : i i:lnl:pn:hr:ntalmn of the interesg of
1Bl these proceedj i

e iy I Ings would not alsg

The docirj ;
: rine of
fepresentation would noy pe g

(Para I{,‘;S}
(H) Eﬂmililll'liﬂn
. of Indj
J‘.‘;Inluril Justice — poyer lU“;-j ::ﬂ.llﬁ —
:;nll _hnrh_:g not confereq by st Pre-deci-
ministrative decision o5t ;::I:‘;I:H al
onal

& g
Fing would not he lnu,f il
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Administrative law — Pggy Reiy ;
l]l'[i'l

hearing.
- Natural justice — Post decisiong) hear;
Post decisional hearing — Effect,

Audi alteram partem is a highly effecy;
rule devised by the Courts to Ensure lhatv
stalutory @uthority arrives at a just deﬁsina
and it is calculated to act as a healthy chec ;
the abuse or misuse of power. The I'Ltlcs?;,ng
natural justice can operate only in areas o
covered by any law validly made, The Eenera|
principle as distinguished from an absolye
rule of uniform application is that wher, a
statute does not in termis exclude this ryle of
prior hearing but contemplates a post-deci-
sional hearing amounting to a full review of
the original order an merits then such 5
statute would be construed as excluding the
audi alteram partem rule at the pre-decisional
stage. I the statute conferring the power i
silent with regard to the giving of a pre-
decisional hearing to the person affected the
administrative decision after post-decisional
hearing was good. (Para 109)

(1) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, S.4 — Gas leak
disaster — Claims for compensation. —
Settlement — Opportunity of making re
presentation should be given to victims before

Court comes to any conclusion in respect of
settlement,

Constitution of India, Art.226. .

In a case of pas leak disaster, when the
victims have been given some say by S.4 of
the Act, in order to make that opportunity
contemplated by S. 4 of the Act, meaningful
nlmllrﬂ'cuﬂw:, it should be so read that the
viclims have to be given an opportunity o
muking their representation before the Court
comes o any conclusion in respect of any
settlement, How that opportunity should e
BIVEn would depend upon the particular
Stuation, Fair procedure should be followed
i representative mass tort action.

(Para 114)

The purpose of the Act and the principl® o
aatural justice lead to the interpretatiot %
.4 of the Acy that in case of a Pfﬂpﬂﬂd

ey

POl = o am

merm s

sof
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cﬂnmmpmmd_ sletlltmc:nt, notic
wen Lo the victims who are affected or whose
rights are to be affected to ascertain (heir
vicws. S 4issignificant. It enjoing the Central
Govt. only to have “due regard to any marters
which such person may require to be urged™
So. the obligation'is on the Central Govy, in
the situdtion contemplated by S, 410 have dye
regard to the views of the victims and that
pbligation cannot be discharged by the Cen-
yral Govt. unless the victims are told that g
seitlement 15 proposed, intended or contem-
plated. It 15 nol necessary that such views
would require consent of all the victims, The
Central Govt. as the representative of the
victims must have the view of the victims and
place such views before the court in such
manner it considers necessary before a settle-
ment is entered into. If the vietims want to
advert to certain aspect of the matter during
the proceedings under the Act and settlement
indeed is an important stage in the proceed-
ngs, opportunities must be given to the
victims. Individual notices may not be neces-
sary. The Court can, and should in such
situation formulate modalities of giving
notice and public notice can also be given
inviting views of the victims by the help of
mass media. (Para [17)

The difficulties in having the consent of all
and unanimity would really arise and should
not deter the court from construing the
section as aforesaid. ' (Para 118)

If & part of the claim, for good reasons or
had, is sought to be compromised or adjusted
without at least considering the views of the
victims that would be unreasonable depriva-
tion of the rights of the victims. Alter all, it
has 1o be borne in mind that injustice CONSIsts
inthe sense in the minds of the people affected
by any act or inaction a feeling that their
Erievances, views or claims have gone un-
heeded or not considered, Such a fecling 15 in
itsell aninjustice or a wrong. The law must be
50 construed and implemented that such it
I“’"“E does not generatc among the people
for whose benefit the law is made.(Para 111)

Per Ranganathan, J. (for himselfand A. M.
Ahmadi, J. Concurring) — The
Provided an adequate opportunity to

Charan Lal Sahy v
e should be

the

- Union of India .

The Act has ¢

=
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Victims to speak out and if they or the counsel
engaged by some of them in the trial court had
kept in touch with the proccedings in the
S'-_'Premf.: Court, they could have most cer-
tainly made themselves heard. If a feeling has
gained pround that their voice has not been
fully heard, the Tault was not with the statute
but was rather due to the developments
leading to the finalisation of the settlement
when the appeal against the interim order was
being heard in the Supreme Court.

(Para 144)

(J) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, Ss.3, 4, 11 — Gas
leak disaster — Claim for compensation —
Representation of claims of victims by
Central Govt. — Applicability of Civil P.C.
not expressly barred.

Civil P.C. (5 of 1908), Pre, 0.23, Rr. 1, 3;
0.1, R.8.

The Act does not expressly exclude the
application of the Code of Civil Procedure.
S. 11 of the Act provides the overriding effect
indicating that anything inconsistent with the
provisions of the Act in other law including
the Civil Procedure Code should be ignored
and the Act should prevail, Strictly speaking,
0.1, R.& will not apply to a sut or a
proceeding under the Act. It is not a case of
one having common interest with others.
Here the plaintiff, the Central Govt. has
replaced and divested the victims. There is no
question of abandonment as such of the suit
or part of the suit, the provisions of this Rule
would also not strictly apply. However, 0,23,
R. 36 of the Code is an important and signi-
ficant pointer and the principles behind the
said provision would apply to this case. The
said R.3-B provides that no agreement or
compromise in a representative suit shall be
entered into without the leave of the court
expressly recorded in the proceedings; and
sub-rule (2) of R.3-B enjoins that before
granting such leave the court shall give notice
in such manner as it may think fit in a
representative action.  Representative suit,
again, has been defined under Explanationto
the said rule vide cl. (d) as any other suit in
which the decree passed may, by virtue of the
provisions of this Code or of any other law for
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should be s0 construed in spite |

of the difficulties of the process of notice and. |

other difficulties of making informed deci-

i aking process cumbersome”.
e o (Paras 113, 116)

Per Rangﬁnaihan, J.(for hinyeil' and ﬁ._]"ﬂ.
Ahmadi, J. Concurring) — It 1s not possible

to bring the suits brought under the Act
within the categories of representative action.

envisaged in the Code of Civil Procedure. The -

Act deals with a class of action which is sui
generis and for which a special formula has
been found and encapsuled in S.4. The Act

divests the individual claimants of their right -

to sue and vests it in the Union. In relation to
suits in India, the Union is the sole plaintiff,
- none of the others are envisaged as plaintiff or
respondents. The victims of the tragedy were
<o numerous that they were never defined at
the stage of filing the plaint nor do they need
to be defined at the stage of a settlement. The
litigation is carried on by the State in its
capacity, not exactly the same as but some-
. what analogous to that of a “parens patriae”™.
In the case of a litigation by a karta of a Hindu
undivided family or by a guardian on behalf
of a ward, who 15 non sui juris, for example,
the junior members of the family of the wards,
are nol to be consulted before entering into a
settlement. In such cases, the Court acts as
guardian of such persons to scrutinise the
settlement and satisly itsell that itis in the best
interest of all concerned. If it is later dis-
mﬁm th:al there has been any fraud or
collusion, it may be open (o the junior
members of the family or the wards to call the
Karla or guardian to account but, barring
such a contingency, the setllement would b
effective and binding. In the same wat;a 1]—.2
| :.il;::‘:-tn 4% parens patriae™ would have been at
ly 1o enter into such settlement as it
n-::-n.mdf:rc:_:l best on its own and seek the

Court’s approval therefor,

The statute has provideq that
Union of India will be the dgminu::'_
suit, the interests of all the Victim
glaims should be safeguardeq py, 'ﬂi‘ﬂf by
a voice in the proceedings mgl;::ng they
indicated above. This provisiop of th, ey
is an adaptation of the principle of Staty,
and of 0.23, R.3-B of the Cgq, -LIH
Procedure in its application g the -
gﬂ‘-’{!l’ﬂﬁ.‘d by it and, though the Exl,gluih
participation allowed to the victimy i, ny
what differently enunciated in the legis S0,
substantially speaking, it does i““ﬂl'pum; :
principles of natural justice to (he :Mﬂl
possible in the circumstansces, The slumt
cannot, therefore, be faulted, on the gmumE
that it denies the victims an Opportuniy I::.
prefent their views or places them g
disadvantage in the matter of having
effective voice in the matter of settling the
by way of compromise. (Para 144

(K) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, 5.4 — Gas lJui
disaster — Compensation — Settlement by
Central Govt. — Notice to victims necessary,

Constitution of India, Art. 226.

S. 4 means and entails that before entering
into any settlement by Central Govt. affecting
the rights and claims of the victims some kind
of notice or information should be given to
the victims:it is not enough to say that the
victims of gas leak must keep vigil and wailch
the proceeding for - compensation. Lo
assumption under which the Act is justified s
that the wvictims were disabled 0 defen
themselves in an action of this type. If thal®
s0, then the Court cannot presume th
victims were a lot, capable and informed 10
able to have comprehended or contem?
the settlement. In the aforesaid viIeW 1
matter, notice to the victims was €O
before the Central Govt. representiné

1y
claim reaches to settlement. {Pﬁ::h "
All the further particulars upon Wi ot B¢

settlement had been entered into ™ thaﬂﬂ
given in the notice. It is not n¢ ropost
other particulars for the basis “,f the 5,;1 of ?
settlement should be disclosed in 3%

T e

e g
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hefore the final decision. Wh
na.:-:' Was “[I-Egﬂd!f there have been diﬁcT;z;r;I
da would have been  sufficient for the
to be able to give their views, if they
p + to. Disclosure of further particulars are
i warranted by the requirement of prinei-
e fnatural justice, Im_i::ed, such disclosure
P his case before finality might jeopardise
ure action, if any, necessary so consistent

futie> =~
with justice of the case (Para 123)

(L} Bhopal Gas Disaster (Processing of
c|,jms} Act(1985), Pre. Ss. 3,4, 6 — Gasleak
disaster — Compensation — Disbursement
_ supreme Court directed to issue notifi-
cation under S. 6.

. constitution of India, Art, 226,

For disbursement of the compensation
contemplated under the Act, a notification is
directed to be issued under 5. 6(3) authorising
the Commissioner or other officers to exercise
all or any of the powers which the Central
Government may exercise under 8.5 to
spable the victims to place before the Com-
missioner or Deputy Commissioner any
additional evidence that they would like to
sdduce. Further it is directed that in the
Scheme categorisation to be done by the
Deputy Commissioner should be appealable
to an appropriate judicial authority and the
scheme should be modified accordingly. The
basis of categorisation and the actual cate-
gorisation should be justiciable and judi-
cially reviewable — the provisions in the Act
and the Scheme should be so read. The
scheme is an integrated whole and it would
not be proper to amend it piecemeal. In

respect of categorisation
authorities must act on principles of natural
justice and act quasi-judicially.  (Para 123)

(M) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, Ss. 3,4 — Validity —
GH leak disaster — Claim for compensation
by victims — Act is constitutionally valid,

Constitution of India, Arts. 226, 14.

 Post decisional  hearing — Claim for
“Ompensation,

The Act s constitutionally valid. It
1990 5. C./94 VIII G—10
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and claim, the-
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proceeds on the hypothesis that until the
claims of the victims are realised or obtained
from the delinquents, namely, UCC and
UCIL by settlement or by adjudication and
until the proceedings in respect thereof
anlimle the Central Government must pay
interim compensation or maintenance for the
victims. In entering upon the settlement in
view of 5. 4 of the Act, regard must be had to
the views of the victims and for the purpose of
giving regard to these, appropriate notices
belore arrving at any settlement, were neces-
sary. In some cases, however, pust-dcﬂisiﬂnﬂl
notice might be sufficient but in the facts and
the circumstances of this case, no useful
purpose would be served by giving a post-
decisional hearing and having regard to the
fact that there are no further additional data
and facts available with the victims which can
be profitably and meaningfully presented to
controvert the basis of the settlement and
further having regard to the fact that the
victims had their say or on their behalf their
views had been agitated in these proceedings
and will have further opportunity in the
pending review proceedings. (Para 127)

The Act was conceived on the noble
promise of giving relief and succour to the
dumb, pale, meek and impoverished victims
of a tragic industrial gas leak disaster, a
concomitant evil in this industrial age of
technological advancement and develop-
ment. The Act had kindled high hopes in the
hearts of the weak and worn, wary and
forlorn. The Act generated hope of humanity.
The implementation of the Act must be with
justice. Justice perhaps has been done to the
victims situated as they were, but it is also true
that justice has not appeared to have been
done. That is a great infirmity. That 1s partly
due to the fact that procedure was not strictly
followed and also partly because of the
atmosphere that was created in the country,
attempts were made to shake the confidence
of the people in the judicial process and also
to undermine the credibility of the Supreme
Court, This was unfortunate, This was per-
liaps due to misinformed public opinion and
also due to the fact that victims were not
initially taken into confidence in reaching the
settlement. This is a factor which emphasises
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the need for adherence to the principles of
natural justice. The credibility ﬂfj“dmf}ﬂffﬂ M
asimportant as the alleviation of the su ermﬁ
of the victims, great as these were. It is hope

that these adj._,di.gmigns will rﬂlstc:r_ﬂ that
credibility. Principles of natural justice are
integrally embedded in our Icnnstalutmnal
framework and their prestine plory and
primacy cannot and should not be allowed to
be submerged by the exigencies of particular
situations or cases. The Supreme Court must
always assert primacy of adherence I‘.i:r_thle
principles of natural justice in all adjudi-
cations. But at the same time, these must be
applied in a particular manner in particular
cases having regard to the particular circum-
stances. It is, therefore, necessary to reiterate
that the promises made to the victims and
hopes taised in their hearts and minds can
only be redeemed in some measure if attempts
are made vigorously to distribute the amount
realised to the victims in accordance with the
scheme as indicated above, That would be a
redemption to a certain extent. It will also be
necessary to reiterate that attempts should be
made to formulate the principles of law
guiding the Government and the authorities
to permit carrying on of trade dealing with
materials and things which have dangerous
consequences within sufficient specific safe-
guards especially in case of multi-national
corporations trading in India. An awareness
on these lines has dawned. Let action follow
that awareness. It is also necessary to reiterate
that the law relating to damages and payment
of interim damages or compensation to the
victims of this nature should be serioy sly and
scltnt}ﬁcali}r examined by the appropriate
2EENCIes, {.PH.I'EI. IEE}

(N) Constitution of India, Art,32 —
Indqsiria] licence — Grant of, o industries
dealing with materials which are of dangerous
potentialities — Need for laying down eertain

norms and standards to he follo
Govt., stated, AR

aff:i;?rf: H{iﬁﬁpalh Gas Leak disaster and its
b orenuh emphasise the need for layin gdown
e wrmhs and stands that the governmeny
i f-'mm Eranting permissions or
oen of the running of industries dealing

materials which are of dangerous
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R
potentialities. The Gayy ""'-"]."’if;%
examine or have the problem, ]
expert committee as o what g,
conditions on which futyre licen - hyigti]
permission for running industrie, - &4)¢ '
soil would be granted ang . °%lngg
enforcement of those I:ﬂnditiuns" l:':lilmr1

s 4 :
safety measures should be form ulawh"'d..
scheme of enforcement indicy ted 4
Government should insist ae a ;;d
precedent to the grant of syep ]m;d“'ﬂu
permissions, creation of a fund iy P
by the industries to be availabje for pa
of damages out of the said fung in Cages
leakages or damages in case of ﬂﬁ-'idgm of
disaster flowing from negligent workig r
such industrial operations or failure g gﬂ
measures preventing such occurrence The
Government should also ensure thy the
parties must agree to abide to pay Uk
damages out of the said damages by prace.
dure separately evolved for computation azg
payment of damages without exposing (&
vietims or sufferers of the negligent act to s
long and delayed procedure. Special proe.
dure must be provided for and the industrs
must agree as a condition for the grantaf
licence to abide by such procedure or toahids
by statutory arbitration. The basis fu
damages in case of leakages and acciden
should also be statutorily fixed taking into
consideration the nature of damages inflicted,
the consequences thereof and the ability asd
capacity of the parties to pay. Such snould
also  provide for deterrent for punii
damages, the basis for which shﬂ}ﬂ'ih"
formulated by a proper expert committes %
by the Government, For this purposé
Government should have the matter exa
ined by such body as it considers necess =
and proper like the Law Commissionof

: e the futuré
competent bodies. This is vital for (Pard 13

e i Inihe
Per K, N. Singh, J. (Concurring) — o,
context of our national dimensions o b
rights, right to life, liberty, pollution o ios
and water is guaranteed by the O™ gy
under Arts. 21, 48-A and 51(g), 1t ¥ protet -
of the State to take effective steps lﬁ Thest -
the guaranteed constitutional righ 4y the
rights must be integrated and illumi® -

ined
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evolving international dimensions and
sjands, having regard to our sovereignty, as
pighlighted by Clauses9 and 13 of U.N. Code
of Conduct on Transnational Corporations,
The evolving standards of international obli-

ations need to be respected, maintaining
dignity and sovereignty of our people, the
Ctate ITIUIEI take effective steps to safeguard
the constitutional rights of citizens by enact-
ing laws. The laws so made may provide for
conditions for granting licence to Transna-
rional Corporations, preseribing norms and
standards for running industries on Indian
soil ensuring the constitutional rights of our
people relating to life, liberty, as well as safety
1o environment and ecology to enable the
people to lead a healthy and clean life. A
Transnational Corpeoration should be made
ligble and subservient to laws of our country
and the liability should not be restricted to
affiliate company only but the parént corpo-
ration should also be made liable for any
damage caused to the human beings or
ecology. The law must require Lransnational
Corporation to agree to pay such damages as
may be determined by the statutory agencies
and forums constituted under it without
exposing the victims to long drawn litigatian.
Under the existing civil law, damages are
determined by the Civil Courts, after a long
drawn litigation, which destroys the very
purpose of awarding damages. In order to
meet the situation, to avoid delay and to
ensure immediate relief to the victims 1t Was
suggested that the law made by the Parha-
ment should provide for constitution of
Tribunals regulated by special procedure for
determining compensation 1o viclims of
industrial disaster or accident, appeal againsl
which may lie to the Supremé Courl on
limited ground of questions of law only alter
depositing the amount determined by the
Tribunal, The law should also provide for
interim relief to victims during the pendency
of proceedings, These steps would minimise
the misery and agony of vietims of hazardous
tnterprises, (Paras 137, 146)

Industrial development in our country and
the hazards involved therein pose a manda-
tory need 1o constitute a statutory “Industrial

1saster Fund", contributions to which may

L
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be made by the Government, the industries
whether they are transnational corporations
or domestic undertakings, public or private.
The extent of contribution may be worked
out having regard to the extent of hazardous
nature of the enterprise and other allied
matters. The Fund should be permanent in
nature, so that money is readily available for
providing immediate effective relief to the
vietims. This may avoid delay, as has happe-
ned in the instant case in providing effective
relief to the victims. The Governmentand the
Parliament should therefore take immediate
steps for enacting laws, having regard to 1_;hesr.
suggestions, consistent with the international
norms and guidelines as contained in the
United Nations Code of Conduct on Transna-
tional Corporations. (Paras 138, 146)

Per Ranganathan, J. (for himself and A. M.
Ahmadi. J. Concurring) Before we gained
independence, on account of our close asso-
ciation with Great Britain, we were governed
of the common law principles. In the field of
torts, under the common law of England, no
action could be laid by the dependants or
heirs of a person whose death was brought
ahout by the tortious act of another on the
maxim actio personalis moritur cum persona,
although a person injured by a similar act
could claim damages for the wrong done 10
him. In England this situation was remedied
by the passing of the Fatal Accidents Act,
1845, popularly known as Lord Camphell’s
Act. Soon thereafter the Indian Legislature
enacted the fatal Accidents Act, 1835, Ths act
is fashioned on the lines of the English Act of
1846. Even though the English Act has under-
pone a substantial change, our law has
remained static and seems atrifle archaic. The
magnitude of the gas leak disaster in which
hundreds lost their lives and thousands were
maimed, not to speak of the damage to
livestock, flora and fauna, business and
property, is an eye opener. The nation must
learn a lesson from this traumatic experience
and evolve safeguards at least for the future,
The time is ripe to take a fresh look at the out
dated century old legislation which is out of
tune with modern concepts. Whileit maybe a
matter for scientists and technicians to find
solutions to avoid such large scale disasters,
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the law must provide an effective and speedy

remedy to the victims ﬂfsuchftgtrtiir'll;;::;::&l

- i t of 115

cidents Act, on accoun !
;t:trictive application, 15 hardly El.ll}:ﬂd 'iz
meet such a challenge. Therefore, the O

i uld be drastically amenr.!ed
mgu o should be enacted which

ar fresh legislation _ . 4
should, inter alia, contain appropriaie provi

sione in regard to the fqtlpwing matters :
(i) the payment of a fixed minimum compensa-
tion on a “no-fault liability” basis (as under
the Motor Vehicles Act), pending final
adjudication of the claims by a prescribed
forum; (ii) the creation of a special forum ‘1’“.'1
specific power to grant interim reliel in
appropriate cases; (iii)the evolution of a
procedure to be followed by such forum
which will be conducive to the expeditious
" determination of claims and avoid the high
degree of formalisam that attaches to pro-
ceedings in regular courts; and (iv) a provision
requiring industries and concerns engaged in
hazardous activities to take out compulsory

insurance against third party risks,
(Para 146)

(0) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, Ss. 3, 4 — Gas leak
disaster — Claim for compensation — Repre-
sentation by Govt, — Act is not invalid on
eround that it has entrusted responsibility not
only of carrying on but also enfering inio a
settlement.

Per Ranganathan, J. (for himself and A. M.
Ahmadi, J. Concurring) In case of compen-
sation for Bhopal Gas leak disaster it cannot
be alleged that the Union is itself a joint tort-
feasor (sued as such by some of the victims)
with an interest (adverse to the victims) in
keeping down the amount of compensation
payable to the minimum so as to reduce its
own liability as a joint tort-feasor. The Union
of India itself is one of the entities aflected by
the gas leak and has a claim for compensation
from the UCC guite independent of the other
victims. From this point of view, it is in the
s5ame position as the other viclims and, in the
litigation with the UCC, it has every interes|
in securing the maximum amount of co mpen-
salion possible for itsell and the other victims
It is, therefore, the best agency in the circum-
Stances that could be looked up to for fightin i

Sahu v. Union of India
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the UCC on its own as well as on e
victims. The suggestion that the Unjuur.lht
joint tort-feasor has been stouyjy rﬂf_l 15 4
But, even assuming that the Unjgy i 1:;.;!;

liability in the matter, it cannot derjy,

benefit of advantage by entering in any
settlement with the UCC, The fcf :l':;“é'

Scheme thereunder have provided fo,
objective and quasi-judicial determinaig, of
the amount of damages payable to the Victimg
of the tragedy. There is no basis for the oy,
that the officers of the Government may noy
be objective and may try to cut down g,
amounts of compensation, 50 as not to exces
the amount received from the UCC. It i
commeon ground indeed, that the settlemen;
with the UCC only puts an end to the claims
against the UCC and UCIL and does not ip
any way affect the victims rights, if any, 1o
proceed against the Union, the State of
Madhya Pradesh of the ministers and officers
thereof, if so advised. If the Union and these
officers are joint tort-feasors, as alleged, the
Union will not stand to gain by allowing the
claims against the UCC to be settled for alow
figure. On the contrary it will be interested in
settling the claims against the UCC at as high
a figure as possible so that its own liability asa
joint tort-feasor (if made out) can be corre-
spondingly reduced. Therefore there is no
vitiating element in the legislation insofar asit
has entrusted the responsibility not only of
carrying on but also of entering into a settle-
ment, it thought fit. (Para 141)

(P) Bhopal Gas Disaster (Processing of
Claims) Act (1985), Pre, Ss. 3, 4 — Gas leak
disaster — Claim for compensation — Cl:filll!‘r
processed and their apgregate is detﬂ'l‘{ﬂmt‘d
— Post decisional hearing to victims in the
circumstances, not necessary.

Per Ranganathan, J. (A. M. Ahmadi, J.
agreeing with him),

Post decisional hearing — Claims t'::r
compensation — Processed and de«termlll'!ﬁ]
— Henring not necessary. (Para 15

(Q) Bhopal Gas Disaster [Prncessulftﬁ:lf
Cluims) Act (1985), Pre., Ss. 3,4 — Gas &7
disuster — Claim for :{:mpanutlﬂﬂl#
Seitlement by Central Govt, before SUPf
Court — No interference.

i

A“LH.I. i
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per Ranganathan, J. (A. M. Ahmedi, J. ATR 1965 SC 1039 : (1965) I SCR 375 : 1965
greeing With him) — It would be more  (2) Cri LJ 144 73

correct and propernot to disturb the ordersin - 1964 AC 1129 : (1964) 2 WLR 269 : (1964) 1

AIR 1990 SC 273 on the ground that therules  All ER 367 Rookes v. Barnard 92

of natural justice have not been complied AIR 1963 SC I ; (1963) 3 SCR 22 54

with, p_aﬂicutaj.rlly in view of the pendency of
¢he review petition, (Para 145)

Cases Referred 1 Chronological

Paras

1989) CA Nos. 9187-89 of 1988 an
o, 13080 of 1988 D/- 14-2.1980 " " )
(1989) Writ Petns. Nos. 268 of 1989 and 164
of 1986 D/ 3-3-1989 (SC) o
ATR 1988 SC 1531 : (1988) 2 SCC 60252, 55
AIR 1987 SC 656 : (1987) 1 SCR 870 52
ATR 1987 SC 1072 : (1987) | SCR 870 52
ATR 1987 SC 1086 : (1987) 1 SCR 819
51, 74, B3, 86, 92, 134
AIR 1987 SC 1156 : (1987) 3 SCC 367 76
AIR 1987 SC 1281 : (1987) 2 SCC 469 : 1981

Lab IC 961 592
AIR 1987 SC 2111 : (1987) 3 SCC 593 : 1987
AlLLT 1434 TG
ATR 1986 SC 180 : 1985 Supp 2 SCR 51

39, 41

AIR 1955 SC 1416 : 1985 Supp (2) SCR 131
1985 Lab IC 1393 42, 110
ATR 16084 SC 469 : (1984)2SCR 795 52
AIR 1084 SC 1572 : (1984) 4 SCC 103 75
(19823 31 SCC 182 77
(1982) 458 US 592 : 73 Law Ed 2d 885: 102
SCt 3260 Alfred L. Snapp & Son v. Puerto
Rico 35, 63
AIR 1981 SC 136: (1981) 1 SCR. 74642, 113
AIR 1981 SC 818: (198]1)25CR 533 42
AIR 1981 SC 1473 : (1981) 3 SCR 474 : 1981
Cri L] 876 : 76
AIR 1980 SC 1762 : (1980) 3 SCR 1159 52
(1981) 4 SCC 505 : 1981 UJ(5C) 434 (1) T7
AIR 1980 SC 1858 - 1980 All LJ 943 76
AIR 1979 §C 478 : (1979) 2 SCR 476 52
AIR 1979 SC 1628 : (1979) 3 SCR 1014 29
AIR 1978 SC 597 : (197%) 2 SCR 621
29, 41, 109
AIR 1978 Madh Pra 209 33
AR 1976 SC 1750 : (1976) 3 SCIR 1005 : 1976
Cri L] 1373 11
AIR 1975 5C 824 - (1975) 2 SCR 491 78
AIR 1974 SC 555 - (1974) 2 SCR 348 : 1974
Lab C 427 29
AIR 1974 SC 1126 : (1974) 3 SCR 882 4l
R 1966 SC 792 : (1966) | SCR 937 76

AIR 1963 SC 1116 : 1963 Supp (2) SCR 724
54

AIR 1962 5C 316:(1962) 3SCR 786:(1962) 1
Cri L] 364 63
ATR 1962 SC 933 : 1962 (2) SCR 989 74
AIR 1961 SC 112:(1961) 1 SCR 497 : 1961 (1)
Cri L1 173 77
AIR 1961 SC 1731 : (1962) 2 SCR 169 63
1960 AC 490 : (1960) 2 WLR 148 :{1960) 1 All
ER 65 Belfast Corpn. v. 0. D, Cars 63

ATR 1959 SC 149 ' 52

ATR 1959 SC 951: (1959) 2 Supp SCR 383
15, 63

ATR 1958 SC 538 : 1959 SCF; 279 52

ATR 1957 Mad 563 35,63
(1957) 2 QB 55:(1957) 2 WLR 760 : (1957) 2
All ER 155 Jones v. National Coal Board

: 130

AIR 1955 SC 191:(1955) 1 SCR 1045 : 1955
Cn LJ 374 52
AIR 1955 SC 425:(1955) 2 SCR. 1 111

AIR 1952 8C 196 : 1952 SCR. 597 : 1952 Cri

LJ 966 29, 99
AIR 1952 All 275 66
AIR 1951 Cal 456 66
AIR 1943 Cal 203 35, 63
ATR 1942 Cal 311 35, 63
AIR 1928 PC 261 111
AIR 1925 Mad 1274 111
AIR 1917 PC 71 ; ILR 40 Mad 793 111

(1907) 206 US 230 : 51 L Ed 1038 : 27 S Ct
618 Georgia v. Tennerssee Copper Co. 35
(190027 Ind App 216: TLR 25 Bom 337 (PC)
16

(1868) 3 HL 330 : 37 LJ Ex 161 : 19 LT 220
Rylands v. Fletcher 91

SABYASACHI MUKHARIIL, C.l.:— Is
the Bhiopal Gas Leak Disaster (Processing of
Claims) Act, 1985 (hereinafter referred to as
‘the Act”) is constitutionally valid? That is the
question,

@ The Act was passed as a sequel to a
grim tragedy. On the night of 2nd December,
1984 occurred the most tragic industrial
disaster in recorded human history in the ity
of Bhopal in the State of Madhya Pradesh in
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India. On that night there was massive escape
of lethal gas from the MIC storage tank at
Bhopal Plant of the Union Carbide (1) Ltd.
(hereinafter referred to as "UCILY) res ulting in
large scale death and untold disaster. A
chemical plant owned and operated by UCIL
was situated in the northern sector of the city
of Bhopal. There were numerous hutments
adjacent Lo it on its southern side, which were
occupied by impoverished squatters. UCIL
manufactured the pesticides, Sevin and
Temik, at the Bhopal plant, at the request of,
it is stated by Judge John F. Keenan of the
United States District Court in his judgment,
and indubitably with the approval of the
Govt. of India. UCIL was incorporated in
1984 under the appropriate Indian law,
50.99%% of its shareholdings were owned by
the Union Carbide Corporation (UCC), a
New York Corporation. L.I.C. and the Unit
Trust of India own 226 of the shares of
U.C.1.L., asubsidiary of U.C.C.

@ Methy] Isacyanate (MIC), a highly
toxic pas, is an ingredient in the production of
both Sevin and Temik. On the night of the
tragedy MIC leaked from the plant in sub-
stantial quantities. The exact reasons for and
circumstances of such leakage have not yet
been ascertained or clearly established. The
results of the disaster were horrendous.
Though no one is vet certain as to how many
actually died as the immediate and direct
result of the leakage, estimates attribute 1t to
about 3000, Some suffered injuries the effects
of which are described as carcinogenic and
ontogenic by Ms. Indira Jaisingh, learned
counsel; some cuffer.d injuries serious and
permanent and «~me mild and temporary,
Livestock was killed, damaged and inlected,
Businesses were interrupted. Environment
was polluted and the ecology affected, [lora
and fauna disturbed.

On 7th December, 1984, Chairman of
UCC Mr. Warren Anderson came Lo Bhopal
and was arrested. He was later released on
bail. Between December 1984 and January
1985 suits were filed by several American
lawyers indhe courts in America on behalf of
several victims. It has been stated that within
a week after the disaster many American

Charan Lal Sahu v. Union of India

. AL
lawyers described by some ag ‘a ;

chasers’, whose fees were stated 1 hﬂbuiﬁnq

a percentage of the contingen Lo
damages or not, flew {wEr ff:' %fh{;bm”]“E
obtained powers of Attorney to ‘t:Iring:L1 !
against UCC and UCIL. Some suits WEfT_luns
filed before the District Court of Bhg ETISD
individual claimants against %

: ucC
American Company) and the UCIL C (the

@ On or about 6th February, 1985, 4
the suits in various U8, Distt. Courts 'l.:'er
consolidated by the Judicial Panel on Hultie.
District Litigation and assigned to U.S, Disy
Court, Southern Distt. of New York. .]'udg;
Keenan was at all material times the P'rcsidiné
Judge there.

@ On 29th March, 1983, the Act ip
question was passed. The Act was passed 1o
secure that the claims arising out of or
connected with the Bhopal gas leak disastzr
were dealt with speedily, effectively and
equitably. On 8th April, 1983 by virtue of the
Act the Union of India filed a complaint
before the U.S. Distt. Court, Southern Distt.
of New York. On 16th April, 1985 at the fi.st
pre-trial conference in the consolidated action
transferred and assigned to the U.S. Dim.
Court, Southern Distt., New York, Judge
Keenan gave the following directions :—

i} that a three member Executive f;mmni}-
tee he formed to frame and develop 1ssues in
the case and prepare expeditiously for trialer
settlement negotiations. The Committee was
to comprise of one lawyer selected by the firm
retained by the Union of India and two other
lawyers chosen by lawyers retained by the
individual plaintiffs.

it} that as a matter of fundamental human
decency, temporary relief was necessary for
the victims and should be furnished 10 &
systematic and coordinated fashion w:thagt
unnecessary delay regardless of the posture
the litigation then pending.

- e

On 24th September, 1985 in €XeTEE

ufgrgvurs conferred by Section 9 of !h'-; “*“’:::

the Gowvt, of India framed the Ehﬂpﬂmins

Leak Disaster (Registration and ?rmgallcd
of Claims) Scheme, 1985 (hereind S

the Scheme).
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gnj Idlth II:'-‘[E}', IE*]EIE an order was

4 by Judge heenan a owing the appli-

P;:ifﬂ of UCC on Forum non mnvcni.:r]:sp as
-mdicﬂtﬁd hereinafter. On 21st May, 1986
here was & ms?tmn ft:rrl I'a:lrness hearing' on
hehall of the private plaintiffs. On 26th June,
Eggﬁ. indi.'n'ldual pJElHIJHE filed appeal before
e US Court of Appeal for the second cireuit
challenging the order of Judge Keenan, By an
order dated zalhl?ﬂayﬁ 1986 Judge Keenan
geclined the motion for a fairness hearing.
The request for fairness hearing was rejected
at the instance of Union of India in view of the
qeagreness of the amount of proposed
eettlement. On 10th July, 1986 UCC filed an
sppeal before the US Court of Appeal for the
gecond Circuit. It challenged Union of India
neing entitled 1o American mode of dis-
cavery, but did not challenge the other two
conditions imposed by Judge Keenan, it s
sated. On 28th July, 1986 the Union of India
filed cross-appeal before the US Court of
Appeal praying that none of the conditions
imposed by Judge Keenan should be distur-
bed. In this connection it would be pertinent
1o set out the conditions incor porated in the

. order of Judge Keenan, dated 12th May, 1986
whereby he had dismissed the case hefore him
on the ground of forum non COnVEniens, as
mentioned  before. The conditions Were
following :—

}.that UCC shall consent to the juris-
diction of the courts of India and shall
continue to waive defenses based on the
statute of limitation,

- 2.that UCC shall agree 1o satisfly any
judgment rendered by an Indian court against
it 2nd if applicable, upheld on appeal, provi-
ded the judgment and affirmance “comporl

:?r:ih minimal requirements of due Process™

to discovery
Procedure of
by the

ul that UCC shall be subject
nder the Federal Rules of Civil

the Us A
F!ainliif:ﬂw appropriate demand

11:,@ On 5th September, 1986 the Union of
“a filed a suit for damages in the Distl.

'3 r:"?f:ﬂhﬂpal.'b;ingrtgular5m'| No. 1113/
i$ this suit, inter alia, and the orders
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passed therein which were gsettled by the
orders. of this Court dated 14th & -15th
February, 1989, which will be referred to
later, On 17th November, 1986 upon the
application of the Union of India, the Distt,
Court Bhopal, granted a temporary injunc-
tion restraining the UCC from selling assets,
paying dividents orf buying back debts. On
27th November, 1986 the UCC gave an under-
taking to preserve and maintain unencumbe-
red assets to the extent of 3 hillion US dollars.

On 30th November, 1986 the Distt,
Court Bhopal lifted the injunction against the
Carbide selling assets on the strength of the
written undertaking by UCC to maintain
unencumbered assets of 3 billion US dollars.
On 16th December, 1986 UCC filed a written
statement contending that they Were not
liable on the ground that they had nothing to
do with the Indian Company; and that they
were a different legal entity; and that they
never exercised any control and that they
were not liable in the suit. Thereafter, on 14th
January, 1987 the Court of Appeal for the
Second Circnit affirmed the decision of Judge
Keengn but deleted the condition regarding
{he discovery under the American procedure
granted in favour of the Union of India. It
also suo motu set aside the condition that on
the judgment of the Indian court complying
with due process and the decree iss ued should
be satisfied by UCC. It ruled that such a
condition cannot be imposed as the situation
was covered by the provisions of the Recogni-
tion of Foreign Country Money Judgments
Act,

@ On 2nd April, 1987, the court made a
written propesal to all parties for considering
reconciliatory interim relief to the gas victims.
In September, 1987, UCC and the Govt. of
India sought time from the Court of Distt.
Judge, Bhopal, to explore avenues for settle-
ment. It has been asserted by the learned
Attorney General that the possibility of
settlement was there long before the full and
final settlement was effected. He sought to
draw our attention to the assertion that the
persons concerned were aware that efforts
were being ‘made from time to time for
settlement. However, in November '87 both
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the Indian Govt. and the Union Cat'I::id!:
announced that settlement talks had failed
and Judge Deo extended the time.

@ The Distt. Judge of Bhopal on 17th
December, 1987 ordercd interim  relief
amounting to Rs. 350 crores, Being aggricved
thereby the UCC filed a Civil Revision which
was registered as Civil Revision Petition
No. 26/88 and the same was heard. On or
about 4th February, 1988, the Chief Judicial
Magistrate of Bhopal ordercd notice for
warrant on Union Carbide, Hong Kong for
the eriminal case filed by CBI against Union
Carbide. The charge sheet there was under
sections 304, 324, 326,429 of the Indian Penal
Code read with section 35 IPC and the charge
was agamnst S/Shri Warren Anderson.
Keshub Mahindra, Vijay Gokhale, I.
Mukund, Dr. R. B. Roy Chowdhary, 5. P.
Chowdhary, K. V. Shetty, S.1. Qureshi and
Union Carbide of U.5.A., Union Carbide of
Hong Kong and Union Carbide having
Calcuita address. It charged the Union
Carbide by saying that MIC gas was stored
and 1t was further stated that MIC had to be
stored and handled in stainless steel which
was not done. The charge sheet, inter alia,
stated that a scientific Team headed by Dy,
Varadarajan had concluded that the factors
which had led to the toxic gas leakage causing
its heavy toll existed in the unigue properties
‘of very high reactivity, volatility and inhala-
tion toxicity of MIC. It was further stated in
the charge sheet that the needless storage of
large quantities of the material in very large
size containers for inordinately long periods
as well as insufficient caution in design, in
choice of materials of construction and in
provision of measuring and alerm instru-
ments, together with the inadeguale controls
on systems of storage and an qualily of stored
materials as well as lack ol necessary facilities
tor quick effective disposal of material exhibi-
ting instability, led to the accident. 1 alsa
charged that MIC was stored in a negligent
manner and the local administration was not
informed, inter alia, of the dangerous effect of
the exposure of MIC or the gases produced by
1ts reaction and the medical steps to be taken
immediately, 1t was further stated that apart
from the design defects the UCC did not take
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A,
any adequate remedial actiap 10 preye !

flow of solution from VGS ip, Mt by .
PVN lines. There were variuugnuﬁ_lwﬂ’l{ aﬁ
criminal negligence alleged, The Hicr dets oy

passed an order staying the Operation ?"n
0

order dated 17-12-87 directing
applicant to deposit Rs, 35[]4% n‘u?I]dEfa”dam*

two months from the date of 1k, ;;'é With;
On 4th April, 1988 the judgment Endmmr'
were passed by the High Court modif | Ordey
order of the Distt. Judge, ang YIng the
interim relief of Rs. 250 croges, Tﬁnt’.“ﬂ
Court held that under the substg e

. ntive |
torts, the Court has jurisdiction g ﬂ:.;ni
interim reliel under Section 9 of the CP{E {:';i

30th June, 1988 Judge Deo passe

restraining the Union Carbii!l}e frjma::?tﬁ:r
with any individual gas leak plaintiffs, On 6ty
September, 1988 special leave was granted by
this Court in the petition filed by UCC agaigs;
the grant of interim relief and Union of Ing;,
was also granted special leave in the Petition
challenging the reduction of quanium of
compensation from Rs, 350 crores to Rs. 250
crores. | hereafter, these matters were heard
in November-December 88 by the bench
presided over by the learned Chief Justice of
India and hearing continued zlso in January-
February '89 and ultimatelv on 14-15th

February, 1989 the order culminating in the
seitlement was passed.

@ In judging the constitutional validity
of the Act, the subsequent events, namely,
how the Act has worked itself out, have tobe
looked into. It is, therefore. necessary to refer
to the two orders of this Court. The prﬂ{tf of
the cake is in its eating, it is said, and UL 15
perhaps not possible to ignore the terms of the
settlement reached on l4th and 15th Feb.
[989 in considering the effect of the languagt
used in the Act. s that valid or proper —
has the Act been worked in any imprope
way? These questions do arise.

@ On 14th February, 198% anlurdgfl':"';f
passed in C.A. Nos, 3187-88/88 with 5.0
(C) No, 13080/88. The parties thereld T
UCC and the Union of India as well a-lfri o
Swasthya Kendra, Bhopal, E.ch;:’;ﬁ
Kand Sangharsh Morcha, Bhopal,

p. Thal
i : all the
order recited that having conside

i
.l
.':t
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ac1s and the circumstances of th

ggfurﬂ t!lg CPu rt, the materia] rtﬁ;t?i;ﬂgiid
mecdn}gs inthe Courts in the United Stat ;
of America, the offers and counter-off; i
made between the parties at different SI.H.EIIE
during the various proceedings, as well as EI;E5
complex issues of law and fact raised and the
submissions made thereon, and in part[cu]aﬂ
(he enormity of human suffering l]cca_signm;_
by the Bhopal 'I_Eaﬂ_diﬁaster and the pressin

urgency tu_prpvlde immediate and subs[amiagi
relief to victims of the disaster, the Court
found that the casc was pre-cminently fit for
an overall scttlement between the parties
covering all litigations, claims, rights and
liabilities relating to and arising out. of the
disaster and it was found just, equitable and
reasonable to pass, inter alia, the following

orders :—

“(1) The Union Carbide Corporation shall
pay a sum of U.S. Dollars 470 million (Four
hundred and seventy millions) to the Union of
India in full settlement of all claims, rights
and liabilities related to and arising out of

El_l::rpal Gas disaster.

(2) The aforesaid sum shall be paid by the

Union Carbide Corporation ta the Union of
India on or before 31st March, 1989,

(3) To enable the effectuation of the settle-
ment, all civil proceedings related to and

arising out of the Bhopal Gas disaster shall

hereby stand transferred to this Court and
in terms of the settle-

shall stand concluded 5
ment, and all criminal proceedings related to
and arising out of the disaster shall stam.j.

quashed wherever these may be pending......

A written memorandum Was filed
thereafter and the Court on 15th February,
1989 passed an order after giving due consl-
deration thereto. The terms of settlement
were as follows :

. “l. The parties ackn owledge that the order
dated February 14, 1989 disposes of in 3
entirety all proceedings in Suit No. 1113 of

1986, This settlement shall finally disposc of

all past, present and future ¢laims, causes o

action and civil and criminal procecdngs {of

40V nature whatsoever wherever pending) by
all Indian citizens and all public and private

S. C. 1497

entities with respect to all past, present or
luture deaths, personal injuries, health
E_IT'IH‘GE& compensation, losses, damages and
civil and eriminal complaints of any nature
whatsoever against UCC, Union Carbide
India Limited, Union Carbide Eastern, and
all of their subsidiaries and affiliates as well as
each of their present and former directors,
officers, employees, agents, representatives,
attorneys, advocatcs and solicitors arising out
of, relating to or connected with the Bhopal
gas leak disaster, including past, present and
_futurn: claims, causes of action and proceed-
ings against each other. All such claims and
causes of action whether within or outside
India of Indian citizens public or private
entities are hereby extinguished, including
without limitation each of the claims filed or
to be filed under the Bhopal Gas Leak
Disaster (Registration and Processing of
Claims) Scheme, 1985, and all such civil
proceedings in India are hereby transferred to
this Court and are dismissed with prejudice,
and all such criminal proceedings includ-
ing contempt proceedings stand quashed and
accused deemed to be acquitted.

2, Upon full payment in accordance with
the Coourt’s directions the undertaking given
by UCC pursuant to the order dated Nov. 30,
1986 in the District Court, Bhopal stands
discharged, and all orders passed in suit
No. 1113 of 1986 and or in any Revision
therefrom, also stand discharged.”

(19 1

objects & rea
ment recognized

Union of India

appears from the statement of
reasons of the Act that the Parlia-
that the gas leak disaster
involving the release, on 2nd and Jrd Dec.
1984 of highly noxious and abnormally
dangerous gas from a plant of UCIL, a
subsidiary of UCC, was of an unprecedented
nature, which resulted in loss of life and
damage to property on an extensive scale, as
mentioned before. It was stated that the
victims who had managed to survive were still
suffering from the adverse effects and the
further complications which might arise in
their cases, of course, could not be fully
visualised, It was asserted by Ms. Indira
Jaising that in casé of some of the victims the
injuries were carcinogenic and ontogenic and
these might lead to further genetic compli-
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cations and damages. The Central Govt. and

the Govt. of Madhya Pradesh and various
agencies had to incur expenditure on a large
scale for containing the disaster and mitiga-
ting or otherwise coping with the effects
thereto. Accordingly, the Bhopal Gas Leak
Disaster (Processing of Claims) Ordinance,
1985 was promulgated, which provided for
the appointment of a Commissioner for the
welfare of the victims of the disaster and for
the formulation of the Scheme to provide for
various matters necessary for processing of
the claims and for the utilisation by way of
disbursal or otherwise of amounts received in
satisfaction of the claims.

@ Thereafter, the Act was passed which
received the assent of the President on 29th
March, 1985. Section 2(b) of the Act defines
‘claim’, It says that “claim™ means (1} a claim,
arising out of, or connected with, the disaster,
for compensation or damages for any loss of
life or personal injury which has been, or is
likely to be, suffered; (ii) a claim, arising out
of, or connected with, the disaster, for any
damage to property which has been, or is
- likely to be, sustained; (iii} a claim for
expenses incurred or required to be incurred
for containing the disaster or mitigating or
otherwise coping with the effects of the
disaster: (iv) any other claim (including any
claim by way of loss of business or employ-
ment) arising out of, or connected with, the
disaster. A “claimant™ is defined as a person
entitled to make a claim. It has been provided
in the Explanation to Section 2 that for the
purpose of clauses (b) and (c), where the death
of a person has taken place as a result of the
disaster, the claim for compensation or
damages for the death of such person shall be
for the benefit of the spouse, children (includ-
ing achild in the womb) and other heirs of the
deceased and they shall be deemed to be the
claimants in respect thereof.

Section 3 is headed “power of Central
Govt. to represent claimants”™, It-provides as
follows :—

“3(1) Subject to the other provisions of this
Act, the Central Governmen!t shall, and shall
have the exclusive right to, represent, and act
in place of (whether within or outside India)

Charan Lal Sahu v. Union of India

ALy
every person who has made, or i5 enti :
make, aclaim for all purposes cnnmct:éed‘t
such claim in the same manner apq ,
same effect as such persons. O the

(2) In particular and without prejudic,
the generality of the provisions ﬂfﬁﬂb-ﬁ&;ti 5
(1), the purposes referred to therein anludgun

(a) institution of any suit or other Proceeg
ing in or before any court or other authur[l‘
{whether within or outside India) or Witk
drawal of any such suit or other proceedip
and (b) entering into a compromise, 5

(3) The provisions of sub-section (1) shal
apply also in relation to claims in respect of
which suits or other proceedings have beeq
instituted in or before any court or other
authority (whether within or outside India)
hefore the commencement of this Act:

Provided that in the case of any such suit or
other proceeding with respect to any claim
pending immediately before the commence-
ment of this Act in or before any court aor
other authority outside India, the Central
Govt. shall represent, and act in place of, or
along with, such claimant, if such court or
other authority so permits.”

Section 4 of the Act is headed as
*(laimant’s right to be represented by a legal
practitioner”, It provides as follows :—

“Notwithstanding anything contained in
Section 3, in representing, and acting in place
of, any person in relation to any claim, the

_Central Government shail have due regard to
any matters which such person may require to
be urged with respect to his claim and shall, if
such person so desires, permit at the expense
of such person, a legal practitioner of his
choice to be associated in the.conduct of any
suit or other proceeding relating to his clain.

Section 5 deals with the powers of the
Central Govt, and enjoins that for the pur
pose of discharging its functions under this
Act, the Central Govt. shall have the pOWErs
of a civil court while trying a suit under th;
Code of Civil Procedure, 1908. Section
provides for the appointment of 2 Commis
sioner and other officers and emplpoye®




1990 |
ion 7 deals with powers 1o

Eﬁ:i on 8 deals with limitation, “’hilf;lfft?:f,;
 deals with the power 1o frame Scheme. The
Central GOVl Was enjoined to frame a scheme
which was to take into account, inter alia, the

rocessing of the claims for securing their
epforcement, creation of a fund for meeting
cxpenses in connection with the administra-
rion of the Scheme and of the provisions of
this Act and the amounts which the Central
GL‘I'\'L ]'I'.I.Igh i, after due ApPpro FTi-E'I.'Iun made h}r
the Parliament by law in that behalf, credit to
the fund referred to CEEHEES above and any

other amounts which might be credited to -

51]1:]_1 fllI'I.d. Such scheme was gnjnin,:d: a5 s00n
g5 after it had been framed, to be laid before
sach House of Parliament. Section 10 deals
with removal of doubts. Section 11 deals with
the overniding effect and provides that the
provisions .of the Act and of any Scheme
framed thereunder shall have effect notwith-
¢tanding anvthing inconsistent therewith con-
tained in any enactment other than the Act or
anv instrument having effect by virtue of any
enactment other than the Act.

A Scheme has been framed and was

published on 24th Septemiber, 19835, Clause 3
of the said Scheme provides that the Deputy
Commissioners appointed under Section 6 of
the Act shall be the authorities for registration
of Claims (including the receipt, scrutiny and
proper categorisation of such claims under
paragraph 5 of the Scheme) arising within the
areas of their respective jurisdiction and they
shall be assisted by such other officers as may
be appointed by the Central Govt. under
Section 6 of the Act for scrutiny and verifi-
cation of the claims and other related matters.
The Scheme also provides for the manner of
filing claims. It enjoins that the Dy. Commis-
sioner shall provide the required forms for
filing the applications. It also provides for
categorisation and registration of claims,
Sub-clause (2) of Clause 5 enjoins that the
claims received for registration shall be placed
under different heads.

@ Sub-clause (3) of Clause 5 enjoins that
on the consideration of claims made under

paragraph 4 of the Scheme, if the Dy,
ommissioner is of the opinion that the
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claims fall in any category different from the
category mentioned by the claimant, he may
decide the appropriate category after giving
an opportunity to the claimant to be heard
and also after taking into consideration any
facts made available to him in this behalf.
Sub-clause (5) of Clause 5 enjoins that if the
claimant is not satisfied with the order of the
Dy. Commissioner, he may prefer an appeal
against such order to the Commissioner, who
shall decide the same. -

Clause © of the Scheme provides for
processing of Claims Account Fund, which
the Central Govt. may, after due appropria-
tion made by Parliament, credit to the said
Fund. It provides that there shall also be 2
Claims and Relief Fund, which will include
the amounts received in satisfaction of the
claims and any other amounts made available
to the Commissioner as donation or for relief
purposes. Sub-clause (3) of clause 10 provides
that the amount in the said Fund shall be
applied by the Commissioner for disbursal of
amounts in settlement of claims, or as relief,
or apportionment of part of the Fund for
disbursal of amounts in settlement of claims
arising in future or for disbursal of amounts
to the Govt. of Madhya Pradesh for the social
and economic rehabilitation of the persons
affected by the Bhopal gas leak disaster.

Clause 11 of the Scheme deals with
the disbursal, apportionment of certain
amounts, and sub-clause (2) thereof enjoins
that the Central Govt. may determine the
total amount of cbmpensation to be appor-
tioned for each category of claims and the
quantum of compensation payable, in
general, in.relation to each type of injury or
loss. Sub-clause (5) thereto provides that in
case of a dispute as to disbursal of the
amounts received in satisfaction of claims, an
appeal shall lie against the order of the Dy.
Commissioner to the Additional Commis-
sioner, who may decide the matter and make
such disbursal as he may, for reasons to be .
recorded in writing, think fit. The other
clauses are not relevant for our present
Purposes,

@ Counsel for different parties in all
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these matters have canvassed their submis- of reasonableness, whereye A, R, B
sions before us for the gas victims. Mr. R. K. should be applied to each ind‘r . FTescr
Garg, Ms. Indira Jaising, and Mr. Kailash impugned, and no abstract R ?‘tﬂlmé
Vasudav have made various submissions general pattern of reasonablepe andapy &

. challenging the validity of the Act on various down as applicable to a]| 55.Can by ..

i grounds. They all have submitted that the Act
' should be read in the way they suggested and
-as a whole, Mr. Shanti Bhushan, appearing
for interveners on behalf of Bhopal Gas
Peedit Mahila Udyog Sangathan and follow-
ing him Mr. Prashant Bhushan have urged

that the Act should be rcad in the manner

canvassed by them and if the same 15 not so
read then the same would be vielative of the
fundamental rights of the victims, and as such
unconstitutional. The learned Attorney
General assisted by Mr. Gopal Subramanium
has on the other hand urged that the Act is
valid and constitutional and that the settle-
ment arrived at on [4th/15th February is
proper and valid.

In order to appreciate the back-
ground Ms. Indira Jaising placed before us

the proceedings of the Lok Sabha wherein
Mr. Veerendra-Patil, the Hon'ble Minister,
stated on March 27, 1935 that the tragedy that
had occurred in Bhopal on 2nd and 3rd Dec.
1984 was wunique and unprecedented in
character and magnitude not only for our
country but for the entire world. It was stated
that one of the options available was to settle
the case in Indian courts. The second one was
to file the cases in American courts, Mr, Patil
reiterated that the Govt. wanted to proceed
against the parent company and also to
appoint a Commission of Inguiry.

Mr. Garg in support of the propo-
sition that the Act was unconstitutional,
submitted that the Act must be cxamined on
the touchstone of the fundamental rights on
the basis of the test laid down by this Court in
State of Madrasv, V. G. Row, 1952 5CR 397
(AIR 1952 SC 196). There at page 607 of the
report (SCR) : (at p. 199 of AIR) this Court
has reiterated that in considering the reason-
ableness of the law imposing restrictions on
the fundamental rights, both the substantive
and procedural aspects of the impugned
restrictive law should be examined from the
point of view of reasonableness. And the test

. cases,
the right alleged to have been :.?;I?mul't'ﬂi

underlying purpose of the restricry- it
sed, the extent and “_rg_mfhé_‘wns Mpg:
to be remedied mareh}r,'ﬁm&\[?ﬂl&
the imposition, the pmvaw
the time, should all enfer W
‘afn::rdiic!_. (The cmphasis m—-ﬁ.@]
Justice Patanjali Sastri reiterated ;.hai .
evaluating such elusive factors and form !
their own conception of what is reasonah) lng
the circumstances of a given case, ]-i".“
inevitable that the social philosophy ang thL:
scale of values of the judges participating i
the decision would play an important rojs

Hence, whether by sections, 34 & 1)
the rights of the victims and the citizens tg
fight for their own causes and to assert their
own grievances have been taken away validly
and properly must be judged in the light of the
prevailing conditions at the time, the nature
of the right of the citizen, the purpose of the
restrictions on their rights to sue for e
forcement in the courts of law or for
punishment for offences against his personaor
property, the urgency and extent of the evils
sought to be remedied by the Act, and the
proportion of the impairment of thelﬂsh““"
the citizen with reference to the intended
remedy prescribed. According to Mr. Gﬂ{lléa
the present position calls for am}nprahspsg-j
appreciation of the national and H}lﬂmﬂ“”].
background in which precious rights 10
and liberty were enshrined as fundamﬁﬂw
rights and remedy for them was also gruarl :
teed under Article 32 of the Constitutio® .
sought to urge that multinational ':ﬂ"ii"‘;j
tions have assumed powers of Pptﬁcpﬂ"
override the political and economic b have
dence of the sovereign nations “’h'ﬂ'fst four
been used to take away in the 2 waorld
decades, much wealth out of the Thi e th
Now these are plundered much m1{,n[es
what was done to the erstwhile 1:':I.:::nh.u'i
imperialist nations in the last t ":*i’n casts
of foreign rule. The role of gnuﬂan 3 the v
conflict between rights of citizens

1
B
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gnomic POWETs claimed by multinational
corporations to deny moral and legal liabili-
es for their ::ﬂirpn rate criminal activitics
pould not be lost sight of, He, in this
hﬂckgrqlmi urged that these considerations
assume IMMENSe Importance to shape human
sights jurisprudence under the Constitution,
and for the Third World to regulate and
control the pawer and economic interests of
muitinau::rnal corporations and the power of
exploitation and domination by developed
pations without submitting to due observance
of the laws of the developing countries. It
therefore appears that the production of, or
carrying on trade in dangerous chemicals by
multinational industries on the soil of Third
world countries call for strictest enforcement
of constitutional guarantees for enjoying
human rights in free India, urged Mr. Garg.
In this connection, our attention was drawn
to the Charter of Universal Declaration of
Human Rights. Art.1 of the Universal
Declaration of Human Rights, 1948 reiterates
that all human-beings are born free and equal
in dignity and rights. Art.3 states that
evervone has right to life, leberty and security
of person. Art. 6 of the Declaration states that
evervone has the right to recognition every-
where as a person before the law. Art. 7 states
that all are equal before the law and are
entitled without any discrimination to equal
protection of the law. All are entitled to equal
protection against any discrimination in
violation of the Declaration of Human Rights
and against any incitement to such discrimina-
tion. Art, 8 states that everyone has the right
to an effective remedy by competent national
Tribunal for acts violating fundamental rights
guaranteed to him by the Constitution or by
the law, It is, therefore, necessary to bear n
mind that Indian citizens have a right Lo live
which cannot be taken away by the Union ol
India or the Government of a State, except by
aprocedure which is just, fair and reasonable,
The right to life includes the right to I'”"-"ll':‘-"'
tion of limb against mutilation and physical
iﬂjuries_ and does not mean merely ltllﬂ right
to .breathe but also includes the right to
livelihood, It was urged that this right is
available in all its dimensions till the last
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breath against all injuries to head, heart and
mind or the lungs affecting the citizen or s
next generation or of genetic disorders. The
enforcement of the right to life or imb calls
for adequate and appropriate reliefs en-
forceable in courts of law and of equity with
sufficient power to offer adequate deterrence
in all cases of corporate criminal liability
under strict liability, absolute liability, puni-
tive liability and criminal prosecution and
punishment to the delinquents. The damages
awarded in civil jurisdiction must be com-
mensurate to meet well defined demands of
evolved human rights jurisprudence In
modern world. It was, therefore, sutgmim:d
that punishment in criminal jurisdiction rfnr
serious offences is independent of the claims
enforced in civil jurisdiction and no immumity
against it can be granted as part of settlement
in any civil suit. If any Act authonses or
permits doing of the same, the same will be
unwarranted by law and as such bad. The
Constitution of India does not permit the
same,

_ Our attention was drawn to Art. 21 of
the Constitution and the principles of inter-
national law. Right to equality 1s guarantesd

to every person under Art. 14 in all matters

like the laws of procedure for enforcement of
any legal or constitutional right in every
jurisdiction, substantive law defining the
rights expressly or by necessary implications,
denial of any of these rights to any class of
citizens in either field must have nexus with
constitutionally permissible object and can
never be arbitrary. Arbitrariness is, therefore,
antithetical to the right of equality. In this
connection, reliance was  placed on the
observations of this Court in D. P, Royappa
v, State of Tamil Nadu, (1974) 2 SCR. 348 :
(AIR 1974 SC 535); Maneka Gandhiv. Union
of India, (1978) 2 SCR 621 : (AIR 1978 SC
597) where - was held that. the view that
Arts. 19 and 21 constitute watertight com-
partments has been righuy overruled. Articles
dealing with different jundamental rights
contained in Part 111 of the Constitution do
not represent entirely separate streams of
rights which do not mingle at any point of
time, They are all parts of an integrated
scheme in the Constitution and must be
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preserved an_:li_- ::anm:i; p
itrarily. Reliance was
iiabsarvali}t;ns in R: D. Shetty v. The I.A.A.S ::g
India. (1972 3 SCR 1014 : {f}IIR I‘S‘r'."?f_ o
1628); Herice, the rights of the citizens to figh
for remedies and enforce their r@,hts flowing
from the breach of obligation in respect of
crime cannot be obliterated. The Act and
Se. 3, 4 and 11 of the Act in 50 far as these
purport to do so and have 50 operated, are
violative of Arts. 14, 19(1)(g) and 2] of the
Constitution. The procedure envisaged by the
said Sections deprives the just and legitimate
richts of the victims to assert and obtain their
ju',;,t dues. The rights cannot be so destroved.
Tt was contended that under the law the

vietims had right to ventilate their rights.

It was further contended that Union

be destroyed
laced- on the

of India was a joint tort-feasor along with .

UCC and UCIL. It had negligently permitted
the establishment of such a factory without
proper safeguards exposing the victims and
citizens to great danger. Such a person or
authority cannot be entrusted to represent the
victims by denying the victims. their rights to
plead their own cases. It was submitted that
the object of the Act was to fully protect
people against the disaster of highly
obnoxious gas and disaster of unprecedented
nature. Such an object cannot be achieved
without enforcement of the criminal liability
by criminal prosecution. Entering into
settlement without reference to the victimis
was, therefore, bad and unconstitutional, it
was urged. If an Act, it was submitted,
permits such a settlement or deprivation of
the rights of the victims, then the same is bad.

@ Before we deal with the various other
contentions raised in this case, it is necessary
to deal with the application for intervention
and submission made on behall of the Coal
India in Writ Petition No, 268/89 wherein
Mr. L. N. Sinha in his written submission had
urged for the intervener that Art. 2] of the
Constitution neither confers nor creates nop
determines the dimensions nor the permis-
sible limits of restrictions which appropriate
legislation might impose on the ri ghttolife or
‘liberty. He submitted that provisions for
_.'procedure are relevant in judicial or quasi
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judicial proceedings for enfor i i
or obligations. With regards 1, alis Tigh
rights, procediire is governed by th r

tion directly. He sought to interven, 015
of Coal India and wanted thgge suhun-!x.ha" .
to be taken into consideration. Hmmsu],h
when this contention wasg sought 1o I::; :
before this Court on 25th April, 194 Urgey
hearing all the parties, it appeareq that aftey
was no dispute between the parties ;0 -
instant writ petitions between the vict 0 the
the Government of India that the r,[;}['u:]
claimed in these cases are referrable i s ';]’
of the Constitution. Therefore, ng d'ﬁpﬁ
really arises with regard to the contentigy u';
Coal India and we need not conside
submissions urged by Shri Sinha on behal
the intervener in this case. It has beep 5
recorded.

By the order dated 3rd March, 1985
Writ Petitions Nos. 26889 and 164/ 86 have
been directed to be disposed of by this Bengh,
We have heard these two writ petitions along
with the other writ petitions and other matees
as indicated hereinbefore. The contentiom
are common. These writ petitions questica
the validity of the Act and the settiemen
entered into pursuant to the Act. Wi
Petition No. 164/86 is by one Shri Rakesh
Shrouti who is an Indian citizen and claims @
be a practicing advocate having his resideacs
at Bhopal. He says that he and his fllill-‘.f
members were at Bhopal on 2nd/Jrc
December, 1984 and sufferad i:mm:mvrl:-'-’1.4'3
result of the gas leak. He challengss ﬁ‘
validity of the Act on various grounds. 2
contends that the Union of India should !:]'::
have the exclusive right to FEEffi?“l
vietims in suits against the Union ¢ %’b'.d[]:t i
thereby deprive the victims of their rEEﬂ :
sue and deny access 1o justice. HFI I:L'mlﬂ
challenges the right of the Union ol E[‘Iaﬂ'j'-":
represent the victims against Umon =
because of conflict of interests. 1 rod and
of the Union of India was also dtpfﬂf’:‘: :
it was further stated that such t":"'.“h;,l he siM
inspire confidence, In the plremul-:j;l Art. 3
petitioner sought a declaration WS ygid,
of the Constitution that the i ninli"‘u[
inoperative and unenforceable 8 i
Arts. 14, 19 and 21 ol the

e

e o
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gimilarly, the second writ petition, namely,
writ Petition No. 268/89 which is filed by Sﬁl,
Charan Lal Sahu, who is also a practising
advocate on behalf of the victims and claims

to have suffered damages as a result of the gas

leak, challenges the Act He further
challenges the settlement entered into under
the Act. He SAYS llhat the said settlement was
violative of principles of natural justice and
the fundamental right of the said petitioner
Hﬂd other "r'-iﬂ._ﬂ:"ﬂﬁ. Itis h]_s case lhi‘ll inso far a5
the Act permits such a course to be adopted,
such a course was not permissible under the
Constitution. He further asserts that the
Union of India was negligent and a joint tort-
feasor. In the premises, according to him, the
Act is bad, the settlement is bad and these
should be set aside,

In order to determine the question
whether the Act in question is constitutionally
valid or not in the light of Arts. 14, 19(1)(g)
and 21 of the Constitution, it is necessary to
find out what does the Act actually mean and
provide for. The Act in question, as the
Preamble to the Act states, was passed in
order to confer powers on the Central
Government to secure that the claims arising
out of, or connected with, the Bhopal gas leak
disaster are dealt with speedily, effectively,
equitably and to the best advantage of the
claimants and for matters incidental thereto.
Therefore, securing the claims arising out of
orconnected with the Bhopal gas leak disaster
is the object and purpose of the Act, We have
noticed the proceedings of the Lok Sabha in
connection with the enactment of the Act.
Our attention was also drawn by the learned
Attorney General to the proceedings of the
Rajva Sabha wherein the Hon'ble Minister,
Shri Virendra Patil explained that the Bill
enabled the Government to assume exclusive
right to represent and act, whether within or
outside India in place of every person who
had made or was entitled 1o make claim in
'elation 10 the disaster and to institute any
SUlt or other proceedings or enter into any
i’f"h’gﬁmmﬁse as mentioned in the Act, The
o 1]*3 object of the Bill was 1o make proce-
Whi?:h changes to the existing Indian law

3 would enable the Central Government
take up the responsibility of fighting
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litigation on behalf of these victims. The first
point was that it sought to create a locus
standi in the Central Government to file suits
on behalf of the victims, The object of the
statute, it was highlighted, was that because of
the dimension of the tragedy covering
thousands of people, large number of whom
being poor, would not be able to go to the
courts, it was necessary to create the locus
standi in the Central Government 1o start the
litigation for payment of compensation in the
courts on their behalf, The second aspect of
the Bill was that by creating this locus standi
in the Central Government, the Central
Government became competent to institute
judicial proceedings for payment of com- |
pensation on behalf of the victims. The next -
aspect of the Bill was to make a distinction
between those on whose behalf suits had
already been filed and those on whose behalf
proceedings had not yet then been instituted.
Omne of the Members emphasised that under
Art, 21 of the Constitution, the personal
liberty of every citizen was guaranteed and it
has been widely interpreted as to what was the
meaning of the expression "personal liberty”.
It was emphasised that one could not take
away the right of a person, the liberty of a
person, to institute proceedings for his own
benefit and for his protection. It is from this
point of view that it was necessary, the
member debated, to preserve the right of a
claimant to have his own lawyers to represent
him along with the Central Government in the
proceedings under S. 4 of the Act, this made
the Bill constitutionally valid.

Before we deal with the question of |
constitutionality, it has to be emphasised that
the Act in question deals with the Bhopal gas -
leak disaster and it deals with the claims
meaning thereby claims arising out of or
connected with the disaster for compensation
of damages for loss of life or any personal
injury which has been or is likely to be caused
and also claims arising out of or connected
with the disaster for any damages to property
or claims for expenses incurred or required to
be incurred for containing the disaster or
making or otherwise coping with the. impact
of the disaster and other incidental claims.
The Act in question does not purport to deal
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with the criminal liability, il any, of the F'“ﬂ'ﬁ[
or persons concerned nor it deals with ﬂ'lifh[f'
the consequences flowing fl'ﬂ'T_I'l‘ihﬂst. r:s
position is clear from the provisions and the
Preamble to the Act. Learned Attorney
General also says that the Act does not cover
criminal liability. The power that had been
given to the Central Government 15 10
represent the ‘claims’, meaning thereby the
monetary claims. The monetary claims, as
was argued on behall of the victims, are
damages flowing from the gas disalstlf:r. Such
damages, Mr Garg and Ms. Jaising sub-
mitted, are based on strict liability, absolute
liability and punitive liability. The Act does
not, either expressly or impliedly, deal with
the extent of the damages or liability. Neither
S.3 mor any other section deals with any
consequences of criminal liability. The ex-
pression “the Central Government shall, and
shall have the exclusive right to, represent,
_and act in place of (whether within or outside
India) every person who has made, or is
entitled to make, a claim for all purposes
connected with such claim in the same
manner and to the same effect as such
person”, read as it 1s, means that Central
Government is substituted and vested with
the exclusive right to act in place of the
victims, i.e., eliminating the wvictims, their
" heirs and their legal representatives, in respect
of all such claims arising out of or connected
with the Bhopal gas leak disaster. The right,
therefore, embraces right to institute proceed-
ings within or outside India along with right
toinstitute any suit or other proceedings or to
enter into compromise. Sub-section (1) of 8. 3
of the Act, therefore, substitutes the Central
Government in place of the victims, The
vietims, or their heirs and legal representa-
tives, get their rights substituted in the Central
Government  along with the concomitant
right to institute such proceedings, withdraw
such proceedings orsuit and also to enter into
compromise. The victims or the heirs or the
legal representatives of the vietims are sub-
' stituted and their rights are vested in the
EE[lll‘Eli Gnve;nmcnt. This huppens by ope-
ration of Section 3 which is the legislation in
question. Sub-section (3) of Section 3 makes
it clear that the provisions of sub-section (1)
o secton sl o ol ot
pect of which suits or other
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proceedings have been institute i,
any Court or other autlmrity Whethey .
or outside India) before the nﬂmm:r Withiy,
of this Act, but makesa distinctiop ;nn L
of any such suit or other pr‘:’“ﬂﬁdi:‘,hu Cage
respect to any claim pending ;mmeﬁ_
before the commencement of thig Act’?tﬂy
before any Court or other authnrit:,r .:,u‘“_ﬂ-r
India, and provides that the Cenyra Go 13ide
ment shall represent, and act op place ;’fﬂm
along with, such claimant, if syep Cnuri or
other ﬂuthﬂrit}"_ﬁﬂ permits. Therefar:_ i Easur
where such suits or Pfﬂﬁ&tding have b =]
instituted before the commencemen; nfﬁn
Act in any Court or before any authuqit
outside India, the section by its owp furu:m:rﬂ
not come into force in substituting the Centra|
Government in place of the victims o the
heirs or their legal representatives, by the
Central Government has been given the righ;
to act in place of, or along with, sy
claimant, provided such Court or gthe
authority so permits, It is to have adherence
and conformity with the procedure of the
countries or places outside India, where suits
or procecdings are to be instituted or have
been instituted. Therefore, the Central Gov-
ernment 1s authorised to act along with the
claimants in respect of proceedings instituted
outside India subject to the orders of such
Courts or the authorities. Is such aright vald
and proper?

@ There is the concept known both in
this country and abroad, called “parens
patriae’. Dr. B. K.Mukherjea in his ‘Hindu
Law of Religious and Charitable Trusts,
Tagore Law Lectures, Fifth Edition, atp. 434,
referring to the concept of parens patriag, has
noted that in English law, the Crown 3
parents patriae is the constitutional protecior
of all property subject to charitable trusts
such trusts being essentially matiers of publi¢
concern. Thus the position is that acco! L0g
to Indian concept parens patriae doc!
recognized King as the protector of all cii=
and as parent, In Budhkaran Chuukhant
Thakur Prosad Shah, ATR 1942 Cal 3 :
position was explained by the Ca!cull: came
Court at page 318 of the report 4 High
position was reiterated by the smﬂ:h sy 4
Court in Banku Behary v. Bankt G |
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IR 1943 Cal 203 at p. 205 of the

Hast oo position was further elaborated
report- lained by the Madras High Court in

by and E{Inl.ljtgwﬂmi Mudaliar v. Rajammal, AIR
r Kum Mad 563 at p-567 of the report. This
1957 4Jso recognised the concept of parens
ED“'::; relying on the observations of Dr.
ﬂ'::;hﬂjcc aforcsaid in Ram Saroop v. 8. P.
sahi, (1959) 2 Supp SCR 583 at pp. 598 and
579-(AIR 1959 SC951 at pp. 958-959). In the
~yords and phrases” Permanent edition,
vol. 33at p. 90 it is stated that parens patriac
¢ the inherent power and authority of a
Legislature. 1o provide protection o the
ynand property of persons non sui juris,
such a5 minor,. insane, and incompetent
ssons. but the words “parens patriae”
meaning thereby ‘the lather of I.!?l: country’,
were applied originally to the King and are
ysed to designate the' state referring to its
ercign power of guardianship over persons
ﬂd:r disability, (Emphasis supplied). Parens
patriaejur‘isdiﬂiiﬂﬂ. it has been explained, is
the right of sovercign and imposes a duty on
sovercign, in public interest, to protect
. persons under disability who have no rightful
f}'prm::tur, The connotation of the term
“parens patriae™ differs from country to
conntry, for instance, in England it is the
King, in America it is the people, etc. The
Government is within its duty to protect and
. 1o control persons under disability. Con-
ceptually, the parens patriae theory is the
obligation of the State to protect and take
intocustody the rights and the privileges of its
atizens for discharging its obligations, Our
Constitution makes it im perative for the State
10 secure to all its citizens the rights
Eudranteed by the Constitution and where the
Slizens are not in a position to assert and
EL:% their rights, the State must come into
The f-':irlei and protect and fight for the rights of

o rens. The preamble to the Constitu-
l:l-ﬂ:l read

Ars. 3¢, 39

—_—

with the Directive Principles,
Up thee, .21 39A enjoins the State to take
Meagyr, :';Wﬂrllmbm_l_ms. It is the protective
oM eg ‘;’h{fh the social welfare state is
- Mg the fy ldl,s necessary for the :*ilalt_ o
¥ith the py: 1‘1::1 amental rights in conjunction
CCively d!'m";HPfllnFlpEcs F‘f Eiluh: Policy

199y g, rge its obligation and lor

; C195 Vil g—y1 '

M T i T T Ty iy, T T L e e T, T T
=
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this purpose, if necessary, 1U_d_'=liﬁ"-"¢‘5ﬂ:m'-”
rights and privileges of the individual victims
or their heirs to protect their rights better and
secure these further. Rcl‘gﬂ:nﬂi may Im;}ma]:e
te Alfred L. Snapp & Son, Inc. v. Fucro
Rico,(1982)458 US592:73 L El:lid 995: 102
SCt 3260 in this connection, There it was held

by the Supreme Court of the United States of |
America that Commonwealth of Puerto have
standing lo sue as parens patriac 1o cnjoin
apple growers' discrimination against Puerto
Rico migrant farm workérs, This case
illustrates in some aspect the scope of ‘parens
patriae’. The Commonwealth of Puerto Rico
sued in the United States District Court for
the Western District of Virginia, as parens
patriae for Puerto Rican migrant farm-
workers, and against Virginia apple growers,
to enjoin discrimination against Puerto
Ricans in favour of Jamaican workers in
violation of the Wagner-Peyser Act, and the
Immigration and Nationality Act. The
District Court dismissed the action on the
ground that the Commonwealth lacked
standing to sue, but the Court of Appeal for
the Fourth Circuit reversed it. On certiorarn,
the United States Supreme Court affirmed. In
the opinion by White, J., joined by Surger,
Chiel Justice and Brennan, Marshall,
Blackmun, Renngquist, Stevens, and
O'Connor, JJ., it was held that Puerto Rico
had a claim to represent its quasi-sovereign
interests in federal Court at least which was as
strong as that of any State, and that it had
parens patriae standing to sue to secure its
residents [rom the harmful effects of dis-
crimination and to obtain full and equal -
participation in the federal employment
service scheme established pursuant to the
Wagner-Peyser Act and the Immigration and
Nationality Act of 1952, Justice White referr-
ed to the meaning of the expression “parens
patriae™, According to Black’s Law Dic-
tionary, Sth Edition 1979, page 1003, it means
literally *parent of the country® and refers
traditionally to the role of the State as a
sovereign and guardian of persons under legal
disability. Justice White at page 1003 of the
report emphasised that the parens patriae -
action had its roots in the common-law
concept of the “royal prerogative™. The royal
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ropative included the T ght or re-
E:s-ns%hility to take care of persons :I;'?c:;;fi
legally unable, on account of ment e
city, whether it proceeds from nunnﬁe. 1 5 :;
or lunacy to take proper carc of t EII:IIE )
and their property. This pre rogative ol parent
atriae is inherent in the supreme power o
every State, whether that poweris Iﬂl.‘llged in :11,
royal person or in the legislature ar}d isa rn-::rs]
beneficent function. After discussing severa
cases Justice White observed at page 1007 of
the report that in order to maintain an action,
in parens patriae, the State must articulate an

interest apart from the interests of particular
partics, i.e. the State must be more than a

nominal party. The State must express a
quasi-sovereign interest. Again an instructive
insight can be obtained from the observations
of Justice Holmes of the American Supreme
Court in the case of Georgia v. Tennuessee
Copper Co., (1907) 206 US 230: 51 L Ed. 1038
- 27 S Ct 618, which was a case involving air
pollution in Georgia caused by the discharge
of noxious gases from the defendant’s plant in
Tennessee. Justice Holmes at page 1044 of the
report described the State’s interest as
follows:

“This is a suit by a State for an injury toitin
its capacity of quasi-sovereign. In that capa-
city the State has an interest independent of
and behind the titles of its citizens, in all the
earth and air within its domain. It has the last
word as to whether its mountains shall be
stripped of their forests and, its inhabitants
shall breathe pure air. It might have to pay
individuals before it could utter that word,
but with it remains the final power.....

..... When the States by their union made
the forcible abatement of outside nuisances
impossible to each, they did not thereby agree
to submit to whatever might be done, They
did not renounce the possibility of making
reasonable demands on the ground of their
still remaining quasi-sovereign interests™,

; @ Therefore, conceptually and from the
jurisprudential point of view, especially in the
background of the preamble to the Constitu-

| tion of India and the mandate of the Directive
~if Pil'lnglplcﬂ, it was possible to authorise the
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Central Government to take o thé’i. L :
of the victims to fight againg e P ’:'ﬁim'
tional Curpnrmiup in respect Of the “'“na,
Because of the situation the b ¢ imy
under disability in pu rsuinglhtirr:lai'"g vl b
circumstances of the situation full
properly. On its plain terms the St
taken over the exclusive right 1o fepresen; | |
act in place of every person who hag g, Lang| |
is entitled to make a claim for a|| p, Eor
connected with such claim in the .

am
manner and to the same effect ag stch pergy el |
Whether such provision is valid or pgj in “:i.
background of the requirement of the .
stitution and the Code of Civil Procedy, :.
another debate. But thereis no pr“hihil[un' “L:
inhibition, in our opinion, conceptually o
jurisprudentially for Indian State taking ,
the claims of the victims or for the State acting
for the victims as the Act has sought 1
provide. The actual meaning of what the Ay
has provided and the validity thereof, how.
ever, will have to be examined in the light of
the specific submissions advanced in this case,

Ms. Indira Jaising as mentioned
hereinbefore on behalf of some other victims
drew out attention to the background of the
passing of the Act in question. She drew our -
attention to the fact that the Act was to meeia
specific situation that has arisen after the
tragic disaster and the dovent of American
lawyers seeking to represent the victims in
American courts. The Government's VIEw,
according to her, as was manifest from the
Statement of Objects and Reasons, debates
the Parliament, etc. were that the interests of
the victims would be best served if the E‘tnmi
Government was given the right to WF“"“:S
the vielims in the courts of United SEE:'I?W
they would otherwise be explott acy
‘ambulance-chasers’ working on contings
fees. The Government also prﬂﬂ’ﬂtd':dh"m
on the hypothesis that US wﬂs]}C’E The
convenient forum in which 10 SU€ ¥, o1
Government however feared thatit “.“gﬁ“ﬂ in ;
have locus standi to represent the vim#n'cﬂ L !
the courts of the United States ¢ fosucot o
unless a law was passed to ﬁﬂﬂ!ﬂc:& iectol |
behalf of the victims. The d_ﬂ'!““ah s
the Act, thérefore, according Enlnm;s st
give to-the Government of India
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n behall of the victims in foreign victims it cannot be said to be in excrcise of

L) SIJ': ‘:_' = . . b
FﬂﬁS‘ﬂliE“un" a standing which it otherwise doctrine of *parens patriae’, according to her.
d not have had, According to her, the  We are anable to agree. As we have indicated
ver intended to give exclusive before conceptually and jurisprudentially

the background of the

el Wik nc
of circumstances of

A
F -7 pts (o LhE Central Government to sue on  there is no warrant in

;:hnlf ol the viclims in India or abroad. She present Act, in the light
jrew our attention to 'fhr: Parliamentary  the Actin question 1o confine the concept into
Jebates 85 mentio ned hereinbefore. She drew  such narrow field. The conce pt can be varied
© our attention to  the F-’{FFESSEUH ‘parens 1o enable the Government to represent the
atriac’ as appeanng  in the Words and  victims effectively in domestic forum if the
phrases. Volume 31 p. 99. She contends that  situation so warrants. We also do not find any
the Act was Fiﬁs"fd to provide locus standi  recasonto confine the ‘parens palrim‘dnctr‘inﬁ
anly to represent in America. She drew our  to only quasi-sovereign right of the State
gitention to the “American Constitutional independent of and bhehind the title of the

Law by Laurence B. Tribe, 1978 Edition at citizen, as we shall indicate later.

paragraph 3.24, where it was stated that in its :
capacity as prop rietor, a State may satis{y the It was further contended that depriva-
rgquirr:mti'ti of injury to its own interests by tion of the rights of the victims and denial of
an assertion of harm to the stale as such. It the rights of the victims or the rights of the
was further stated by the learned author there heirs of the victims to access to justice was
{hat the State may sue under the federal antj- Unwarra nted and unconstitutional. She sub-
wrust laws to redress wrongs suffered by ‘1 gs Mitted that it has been asse rted by the
the owner of a railroad and as the owner and Government that the Act was passed
pperator of various public institutions. It was pursuant to Entry 13 of the List [ of the
emphasised thal in its guasi-sovercign capa- Seventh Schedule to the Constitution. It was
fity. the stale has an mierest, independent of therefore submitted that to the extent itwasa
—T'behind the Gtles of ils citizens, in all the 1aW rélating to civil procedure, it sets up a
zarth and air within its domain. It was sought different procedure for the Bhopal gas victims
o be suggestcd that in the instant Act no such and denies to them equality before law,
right was either asserted or mentioned. The violating Article 14 of the Co nstitution. Even
State also in its quasi-sovereign capacity is assuming that due to the magnitude of the
entitled to bring suit against a private indivi- disaster, the number of claimants and their
dual to enjoin a corporation not to discharge disability, they constituted a separate class
noxious gases from its out of State plant into and that it was permissible to enact a special
the suing State’s territory. Finally, it was lcgislation setting up a special procedure for
emphasised that as ‘parens patriac’ on be half them, the reaso nableness of the procedure has
of the citizens, where a State’s capacity as still to be tested. Its reasonableness, according
parens patriae is not negated by the federal to her, will have to be judged on the touch-
structure, the protection of the general health, stone of the existing Civil Proceduré Code of
1908 and when so tested, it is found wanting in

comfort, and welfare of the State’s inhabi-
tants has been held to give (he State itsell a  several respects. 1L was also contended by the
sufficient interest. Ms. Jaising sought 1O Government that it was a legislation relating

contend that to the extent that the Act wasnot 10 “getionable wrongs” under Entry 8 of the
:Enﬁncd to empowering the Government to Concurrent List of the Seventh Schedule. But
g:“ on behall of those who Werc not sui 5o read, she said, it could only deal with the
1hi;:;ls but extended also 10 represen{ing prntcdllfﬂl aspects and not the substa ative
“ﬂnulﬂu are, this exercise of tha:_‘pnwur aspect of “actionable wrongs™, If it does, then
' Palrige’ Tﬂ:fermhlu to the doctrine of *parens  the reasonableness of a law must be judged
enabip, E !.I-.:,: extent, it is nol confined In with rl_.:l"ﬂrenr.::: to the existing substantive law
ﬁﬁ&mg the Government Lo represent its ol actionable wrongs and so judged it is in
i in foreign jurisdiction but empowered violation of many constitutional rights as it
in local courts to the exclusion of the  takes away from the victims the right to sue
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for actionable wrﬂngs,d ?cmtr:it:ﬁ t?[ I}:‘;II.:E:E:
i : ln . g =
. it tAlI;icnu'irnw n:?f stricl Iiahll!nlwtﬁ:
ulira hazardous activity as clarified by

Court in M.C. Mehta's case (SUp m]"t il.}:
further submitted that it isa bad act ::.:lnagcs
to provide for the right to punitive

and destruction of environment.

. It was contended on hehall of lh:'l:
Central Government that the Act was passe

lo give effect to the directive P"“‘:{':Pl::st"if
enshrined under Article 39-A of the Cons
tution of India. Tt was, on the other si : :
<ubmitted that it is not Fﬂ']“ﬁ'hlc for the
State to grant legal aid on pain of d“'ﬁt“:.':"rm%.
rights that inherc in citizens or.on [lﬂlfllmﬁ'
demanding that the citizens surrender td ir
rights to the State. The Act1n fact demands a
surrender of rights of the citizens 1o the Stu‘le.
On the interpretation of the Act, Ms. Indira
Jaising submittéd that Sections 3 and 4 as
noted above, give exclusive power to the
Government to represent the victims and
there is deprivation of the victims’ right to sue
for the wrongs done to them which is
uncanalised and unguided and the expression
“due regard ™ in Section 4 of the Act does not
imply consent and as such violative of the
rights of the victims. The right to be associat-
ed with the conduct of the suit is hedged in
with so many conditions that it is illusory.
According to her, a combined reading of
Sections 3 and 4 of the Act lend to the
conclusion that the victims are displaced by
the Central Government which has constitu-
ted itself as the “surrogate™ of the claimants,
that they have no control over the proceed-
ings, that they have no right to decide whether
or not to compromise and if so on what terms
and they have no right to be heard by the
court before any such compromise is effected,
Therefore, Section 3 read with Seetion 4,
according to her, hands over to the Govern-
ment all effective rights of the victims to sue
and 1s a naked usurption of power. I was
submitted that in any event on a plain reading
of the Act, Section 3 read with Section 4 did
not grant the Government immunity from
being sued as a joint tort-feasor,

It was further urged that

Section 9

ahu v. Union of India

makes the Government the tota] 54 -
matter of the registration, prg -'inu;,- _
recording of claims. Reference y, ing ang
Section 9(2)(a),(b) and (c) ang o i
claims under Sections 9(2)(f) ap d ll:lnurgal ik
urged that the Dl.'.[.'l_'r.ll}r E“’“miss'm' l"ﬂa 2
Commissioner appointed under th, Er 2
the Scheme are subordinates apg %1:1 ang
Central Government. They replace s ﬂit}h
and independent civil court by nmmll'&rt.ﬂ

subordinates of the Central wamm ang
Clause 11 of the Scheme makes the ':cl'llr;]

Governmeni, according to counsel, judpe ;
its own cause inasmuch as the Con in
Government could be and was in fact 4 ju;al
tort-feasor. It was submitled that Ecctiumn;
to 9 of the Act réad with the Scheme dg not sey
up a machinery which is constitutiony
valid. The Act, it was urged, deprives the
victims of their rights out of all proportion ty
the object sought to be achieved, namely, ¢,
sue in foreign jurisdiction or to represepy
those incapable of representing themselvey
The said object could be achieved, according
to counsel, by limiting the right to sue i
foreign jurisdiction alone and in any event
representing only those victims incapable of
representing themselves. The victims whe
wish to sue for and on their own behalf must
have power to sue, all proper and necessary
parties including Government of India
Government of Madhya Pradesh, UCIL and
Shri Arjun Singh to vindicate their nght lo
life and liberty and their rights cannot and
should not be curtailed, it was s{uhmll:trd-
Hence, the Act goes well beyond its objects
and imposes excessive restriction amouning
to destruction of the rights of the vietims
according to counsel, In deciding %'I}Elmm
rights are affected, it is not the object "f'ml-ﬂ
Act that is relevant but its direct and m‘;".:;
table effect on the rights of the victims tha
material. Hence no matter how laudab :
object of the Act is alleged to be by Ad
Government of India, namely, that ntﬁ::‘i i
to give effect to Directive Frim:l;llles ensit
in Article 39-A of the Constitution, the ingle
and inevitable effect of Section 3 866%T Ty
counsel for the victims is to dePT. :
ot v nthel 7
victims of the right to sue for :Iu'n'-_1 9 hoice and §i
behall through counsel of thetr ¢ i
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ntead empower the Central Government to

@ The Act is, it was contended, uncon-
itational because it deprives the victims of
heir  right 1o life and  personal liberty

arantecd by Arltcls: 21. The right to life and
iberty includes the right to sue for violations
of the right, it was urged. The right to life

grantced by Article 21 must be interpreted
jomean all that makes life livable, life in all its
fullness. According to counsel, it includes the
rght to livelihood. Reference was made to the
gecision of Olga Tellisv. U.M.C, (1985 Supp.
7 SCR 51 at p.78-83). This right, it was
contended, is inseparable from the remedy, It
was urged that personal liberty includes a
wide range of freedoms to decide how to order
one’s affairs. Reference was made to Mancka
Gandhi v. Union of India (AIR 1978 SC 597)
{Supra}. The l'ighl to life and ]ihl!rt}l also
includes the night to healthy environment free
from harardous pollutants. The night-to lLife
and liberty, it was submitted, is inseparable
from the remedy to judicial vindication of the
violation of that right — the right ol access to
justice must be deemed to be part of that nght.
Therefore, the importance is given to the right
1o file a smit for an actionable wrong. See
Ganga Baiv. Vijay Kumar (1974) 3 SCR 882
at p.BE6 : (AIR 1974 5C 1126 at p. 1128).
According to counsel appearing for the
victims, the Act read strictly infringes the
right 1o life and personal liberty because the
right to sue by the alfected person for
demages flowing from infringement of their
rights is taken away. Thus, il was submilted,
that not just some incidents of the right to life,
but the right itself in all its fullness is laken
away. Such depravation, according Lo coun-
sel, of the right is not in accordance with
Procedure established by law inssmuchas the
law which takes away the right, .., impugned
Atl is neither substantively nor procedurally
Just, !ﬂir or reasonable, A law which divests
I':f: victims of the right to sue Lo vindicate for
,-.gthff"d personal liberty and vests the said
airnm the Central Government is nol Just,
ang _'h"]ﬂﬂﬁunabllf. The viclims are sul gencris
"'“iﬂd':léu 1: to decide for themselves how 1o
Thers ih their claims in accordance with |£I:w'.
5. therefore, no reason shown Lo exist
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for divesting them of that right and vesting
that on the Central Government.

All the counsel for the victims have
emphasised that vesting of the right in Central

Government is bad and unreasonable because
there is conflict of interests between the
Central Government and the victims. It was
emphasised that the conflict of interest has
already prejudiced the victims in the conduct
of the case inasmuch as a compromise un-
acceptable to the victims has been entered
into in accordance with the order of this
Court of 14th/ 16th February, 1989 without
hearing the victims. This conflict of interest
will continue, it was emphasised, to adversely
effect the victims inasmuch as Section 9 of the
Act read with clauses 6, 10 and Il of the
Scheme empower the Central Government to
process claims, determinc the category into
which these fall, determine the basis on which
damages will be payable to each category and
determine the amount of compensation
payable to each claimant. Learncd counsel
urged that the right to a just, fair and reason-
able procedure was itsell a guaranteed
fundamental right under Article 14 of the
Constitution. This included right to natural
justice. Reference was made to Olga Tellis’s
case (supra) and 5. L. Kapoor v. Jagmohan
(1981) | SCR 746at pp. 753, 766 : (AIR 1981
SC 136 at p. 141). The right to natural justice
is included in Article 14, Union of India v.
Tulsiram Patel (1985 Supp (2) SCR 131 :
(AIR 1985 SC 1416). Reference was also
made to Mancka Gandhi's case (supra). It was
contended by counsel that the right to natural
justice is the right to be heard by Court at the
pre-decisional stage, iec., before any com-
promise is effected and accepted. Reference
wis made o the decision of this Court in
Swadeshi Cotton Mills v. Union of India
(1981)2 SCR 533 : (AIR 1981 SCE18). It was
submitted that natural justice is a highly
elfective tool devised by the Courts to ensure
that a statutory authority arrives at a just
decision. It was calculated to act as a healthy
check onthe abuse of power. Natural justice is
not dispensable nor is it an empty formality,
”F"'Hi fl'[ that right can and has led to the
misciarriage of justice in this case. According
to counsel, il the vietims had been given an
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. he heard, they would, nter

tunity to
' :: E.I: ﬂl:ave pl::}int[.‘d out that the amou nt agreed
Lo b;&- paid by UCC was hopelessly inadequate

" and'that UCC, its officer and agents “‘:E:: I:t?:
i E e g ued Of criminal [mi::li_h.lj-', ‘

: i itself was liable to have
Central Governme :
been sued as a joint tori-feasor and, according
to counsel, had agreed to submit to a decree if
found liable under the order dated 31st
December, 1985, that suits had been filed
against the State of Madhya _Prﬂdegh. Slyn
Arjun Singh and UCIL which said sulls
cannot be deemed to have been settled by the

"compromise/order of [4th/I5th February,
1989. 1t was also pointed out that Union of
India was under a duty to sue UCIL, which it
had failed and neglected to do. It was sub-
mitted that to the extent that the statute docs
not provide for a pre-decisional hearing on
the fairness of the proposed settlement or
compromise by Court, it is void as offending
natural justice hence Articles 14 and 21 of the
Constitution. Alternatively, it was contended
by the counsel that since the statute neither
expressly nor by necessary implication bars
the right to be heard by Court before any
compromise is effected such a right to a pre-
‘decisional hearing by Court must be read into
Section 3(2)(b) of the Act. Admittedly, it does
not expressly exclude the right to a hearing by
Court prior to any settlement being entered
into. Far from excluding such a right by
necessary implication, having regard to the
nature of the rights-affected, i.e., the right to
life and personal liberty, such a right to
hearing must be read into the Act in order to
ensure that justice is done to the victims,
according to all the counsel. The Act sets up
procedure different from the ordinary proce-
dure established by law, namely, Civil Proce-
dure Code. But it was submitted that the Act
:-;_!Jnuld bl:_‘h:;rmnninuﬁj:,- read with the provi-
sions of Civil Procedure Code and il it is not
so read, then the Act in gquestion would be
unreasonable and unfair, In this connection
reliance was placed onthe provisions of Order
I. RUIE 4, ﬂrdl.:r 23-. Rule | Fr“\.-]ﬁ{L [erur 21
Fules 3.9 ;"1:_1 COirder 321 Rule 7 of CPC and -":
wils submitted that these are not inconsistent
with the Aect, On the contrary these are
necessary and complementary, intended 1o
ensure that there is no miscarriage of justice.

u v. Union of India

A,
Hence these must be held to apply oy, Ly
and circumstances of the cgse . E gy,
impugned Act must be read along w_ﬂ'ﬂd the
provisions. Assuming that the sajg Prmr-lh“‘
do not directly apply then, provisigns ;smns

ous to the said provisions must be madna!n_
Section 3(2) (b) to make the Act m““ﬂaﬁ?i |
was submitted. It was urged that irihcﬁen, it
not s0 read then the absence of sych pr;:,‘
sions would vest arbitrary and u"E“idm;
powers in the Central Government makip
Section 3(2)(b) unconstitutional. The saiug
provisions are intended to ensure the Mach;.
nery of accountability to the victims ang
provide to them an opportunity to be heary
by court before any compromise is arrived g
In this connection, reference was made tz;
Rule 23(3) of the Federal Rules of Ciyj
Procedure in America which provides for 3
hea ril'lg 10 the "ll"iI:tilTIH before a cﬂmFrDmEs: is
effected. The victims as plaintiffs in an Indjag
court cannot be subjected to a procedure
which is less fair than that provided by a US
forum initially chosen by the Government of
India, it was urged.

Counsel submitted that Section 6 of
the Act is unreasonable because it replaces an

independent and impartial Civil Court of
competent jurisdiction by an Officer known
as the Commissioner to be appointed by the
Central Government. No qualification, ac-
cording to counsel, had been prescribed for
the appointment of a Commissioner and
clause 5 of the Scheme framed under the Act
vests  in the Commissioner the judicial
function of deciding appeals against the order
of the Deputy Commissioner registering of
refusing to register a claim. 1t was further
submitted that clause 11(2) of the Scheme is
unreasonable because it replaces an indepet- -
dent and impartial civil court of competent

jurisdiction with the Central Government,

which is a joint tort-leasor for the purpose

determining the total amount ol compen-
sation to be apportioned for each category ﬂn
claims and the quantum of -::unmpllﬂi-““““:'35
payable far each type of injury or loss. ".“J.E!
submitted that the said function 15 ﬂ;'-'d““ {
funetion and il there is any conflict of Interes
between the victims and the Central Gﬂ"‘:i:]'

ment, vesting such a power in the Cen ,
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ent amounts to making it aj :
F}nﬂ;rﬂ;‘; gse. 1t was urged that hgnvinjgu:;gg:ﬂ
its0" " ract that amount received in satis-
;_ t::ct o of the claims 1s osiensibly pre-deter-

{n 5 namely, 470 million dollars unless the
derof 14th/ 15th February is set aside which
ort o be done, according 1o counsel, the
| Government would have a vested
erest i ensuring that  the amount of
JamBEes to be qlshu rsed does not exceed the
caid amount. Even otherwise, accordifig to
Enuﬂﬁﬂl* []'“: Government of India has been
cued 85 ajoint tort-feasor, and as they would
have & vested interest in depressing the
yantum of damages, payable Lo the victims.
This would, :|c::1}rd?ng Lo counsel, result in a
deliberale underestimation of the extent of
injuries and compensation payable.

Clause | 1{4) of the Scheme, accord-
ing 10 €0 unsel, is unreasonable inasmuch as it

does not take into account the claims of the
yictims to punitive and exemplary damages
.nd damages for loss and destruction of
environment. Counsel submitted that in any
cvent the expression “claims™ in Section 2(b)

. cannot be interpreted to mean claims against

he Central Government, the State of
Madhya Pradesh, UCIL, which was not sued
in suit No. 1113/86 and Shri Arjun Singh, all
of whom have been sued as joint tori-feasors
1 relation to the liability arising out of the
disaster. Counsel submitted that if Section 3 is
to be held to be intra vires, Lhe word
uexclusive™ should be severed from Section 3
and on the other hand, il Section 3 is held
ultra vires, then victims who have already
filed sujts or those who had lodged clairps
should be entitled Lo continue their own sults
as well as Suit No. 1 113/86 as plaintifls with
leave under Order 1 Rule 8. Counsel sub-
mitted that interim relicf as decided by this
Court can be paid to the victims even other-
wise also, according to counsel, under clause
0(2)(b) of the Scheme.

Counsel submitted that the balance ol
$470 million after deducting interim reliel as

determined by this Court should be ultuﬁglmd-

n any eyent, jt was submitted that, it he
.-dm;‘;[red Ih-i:ll. {hﬂ "l'l"ﬂrd '*Eluim“: in Sﬂﬂ‘llﬂ“ 2
does not include claims against Central Govl.
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or State of Madhya Pradesh or UCIL. Hence,

It was urged that the rights of the victims to

sue the Government of India, the State of

Madhya Pradesh or UCIL would remain.

unaffected by the Act or by the compromise
cﬂ:ectcd under the Act. Machinery to decide
suit expeditiously has to be devised, it was
submitted. Other suits filed against UCC,
UCIL, State of Madhya Pradesh and Arjun
Singh should to transferred to the Supreme
Court for trial and disposal, according to
counsel, It was submitted that the Court
should fix the basis of damages payable to
different categories, namely, death and dis-
ablement mentioned under clause 5(2) of the
Scheme. Counsel submitted that this Court
should set up a procedure which would ensure
that an impartial judge assisted by medical
experts and assessors would adjudicate the
basis on which an individual claimant would
fall into a particular category. IL was also
urged that this Court should quantify the
amount of compensation payable to each
category of claimant in clause 5(2) of the
scheme. This decision cannot, it was sub-
mitted, be left to the Central Government as 15
purported to be done by clause 11(2) ‘of the

Scheme.

This Court must set up, it was urged, a
trust with independent trustees Lo administer
the trust and trustees to be accountable to this
Court. An independent census should be
carried out of number of claimants, nature
and extent of injury caused to them, the
category into which they fall. Apportionment.
of amounts should be set aside or invested for
future claimants, that is the category in clause
5(2)a) of the Scheme, which is, according to
counsel, of utmost importance since the
injuries arc said to be carcinogenic and
ontoganic and widely affecting persons yel

unbormn.

Shri Garg, further and on behalf of
some of the victims counsel, urged before us

that deprivation of the rights of the victims
in the State is
violative of the rights of the victims and
cannot be justified or warranted by the
Constilution. Neither Section 3 nor Section 4

of the Act gives any right to the victims; on the
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it is a complete denial of access L0
according to him. This,
according to counsel, is arbitrary. He also
submitted that Scction 4 of 1_de Acl, s 15
stands, gives no right to the victims and u:-.l
such even assuming that in order Lo fight for
the rights of the victims, it was necessary Lo
substitute the victims even then in 50 faras tI]c
victims have been denied the right of say. in
the conduet of the proceedings, this is dis-
proportionate to the benefit conferred upon
the victims. Denial of rights to the viclims 15
so great and deprivation of the right to
natural justice and access to justice 15 S0
tremendous that judged by the well satl!ud
principles by which yardsticks provisions like
these should be judged in the cunsmutmr}al
framework of this country, the Act is violative
of the fundamental rights of the victims. It
was further submitted by him that all the
rights of the victims by the process of this Act,
the right of the victims to enforce full liability
against the multinationals as well as against
the Indian Companics, absolute liability and
criminal liability have all been curtailed.

All the counsel submitted that in any
event, the criminal liability cannot be subject
matter of this Act. Therefore, the Govern-
ment was not entitled to agree to any settle-
ment on the ground that criminal prosecution
would be withdrawn and this being a part of
the consideration or inducement [or settling
* the civil liability, he submitted that the settle-
ment arrived at on the [4th/15th February,
1989 as recorded in the order of this Court s
wholly unwarranted, unconstitutional and

illegal.
Mr. Garg additionally further urged

that by the procedure of the Act, cach indivi-
dual claim had to be first determined and the
Government could only take over the aggre-
gate of all individual claims and that could
only be done by apgregating the individuul
claims of the victims, That was not done,
according to him. Read in that (ashion,
according 1o Shr Garg, the conduct of the
Government in  implementing the Act is
wholly improper and unwarranted. It was
submitted by him that the enforeement of the
right of the victims without a just, fair and

other hand, :
justice for the victims,

Charan L::I.thu v, Union of India
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rcasonable procedure which
sary for representing the citizeng o0 "
was bad. It was lurther urged By hiur "-’:lv.',-';'hm1|
Bhopal gas victims have beep ﬁinglm thay
hastile discrimination resulting in tumﬂm ™
of all procedures of approach 1 ¢q deniy)
courts and tribunals. Tt !.:'.rﬂ.'i-:1-[&1’!11'!1itt:..;;]-:.t it
Central Government was jn'::'DII'JpEthE! the
represent the victims in the Iiligﬂtinnv,t:t I
enforcement of the claims, [t wag Lhﬁnr
mitted by him that the claims of (he '-ri:;f‘l'lh‘
must be enforced lully against he || r:'ml
Carbide Corporation carrying on mmrnw:;?n
activities for profit resulting in unprc:;:dmlm
gas leak disaster responsible for-g i
number of amount of deaths and seye.,
injuries to others. It was submitted tha the
liability of each party responsible, includiy
the Government of India, which s ajg,‘,i
tort-feasor along with the Union Carbide, has
to be ascertained in appropriate proceedings,
It was submitted on behalf of the victims thy
Union of India owned 226 of the shares ig
Union Carbide and, therefore, it was incom-
petent to represent the victims. There was
conflict of interest between the Union of India
and the Union Carbide and so Central
Government was incompetent. It is submitted
that pecuniary interest howsoever small dis-
qualifies a person to be a judge in his own
cause. The settlement accepted by the Union
of India, according to various counsel is
vitiated by the pecuniary bias as holders of its
shares to the extent of 229,

[t was submitted that the pleadings in
the court of the United States and in the
Bhopal Court considered in the context of the
settlement order of this Court accepted by lh't.
Union of India establish that the victims
individuality were sacrificed wantedly and
callously and, therelore, there was violaton,
according to some of the victims, both in IJ:IE
Act and in its implementation of Articles 14,
19 (1)}{g) and 21 of the Constitution.

@ The principles of the decision ﬂr:};?f
Court in 'N. C. Mchta v, Umq'ﬂ of | u“‘
(1987) | SCR 819 : (AIR 1987 SC lqﬂm.'; s
be so interpretated that complete Jl'“'t_ll :
done and it in no way excludes the E:?I'fiﬂs
punitive damages for wrongs Jus

b
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Jeterrents (0 cnsurc:[lhc salety of citizens in
free India. No mu linational corporation,
qcoording 1o Shri FEafg. can claim the privi-
of the protection of Indian law to carn
rofits without meeting {ull}r the demands of
cvil and eriminal justice administered in
India wilh 1-|1!!'= Courl [unclioning as the
custodian. Shr G:]r;__,ilr urged that the liability
for damages, in India and the Third world
Eﬂuntr[{:ﬁ.’ crf “'l.l: munll’lﬂﬁﬂn:ﬂ Eﬂmpﬂl’liﬂﬁ
cannot be less but must be more because the
rsons affeeted are often without re medy for
reasons of inadequate facilities for protection
of health or property. Therefore, the damages
custainable by Indian victims apgainst the
multinationals dealing with dangerous gases
without proper security and other measures
are far greater than damages suffered by the
citizens of other advanced and developed
countries. It is, therefore, necessary to ensure
bydamages and deterrent remedies that these
multinationals are not tempied to shilt dange-
rous manufacturing operations intended to
advance their strategic objectives of profit
and war to the Third Waorld Countries with
fittle respect for the right to life and dignity of
the people of sovereign third world countries.
The strictest enforcement of punitive liability
also serves the interest of the American
people. The AcL. therelore, according to Shri
Garg. is clearly unconstitutional and there-

fore, void.

@ It was urged that the scttiement is
without jurisdiction. This Courl was incom-
Pelent to grant immunity against criminal
Im'?imi“ in the manner it has purported Lo do
by its order dated 14th/ 15th February, 1989,
I was strenuously suggested by counsel. It
P r'{ﬂhfr‘:iuhmincd that to hold the Act Lo

valid, the vietims must be heard before the
*lllement and the Act can only be valid if it s
"0 interpreted, This s necessary Turther,
rding to Shri Garg, 1o lay down the scope

5 I';“'_'“H- Shri Garg also drew our attention
vmihch“m“ of disbursement of reliel to the
iﬂ_r,.hﬂmﬁ' He submitted that the scheme of

rSement is unreasonable and discrimina-
ilm? fa.i duse there is no procedure W|IEL‘|I' %
the provid Feasonable in uccordance with
furiher 21008 of Civil Procedure Code, He
T submitted that the Act does not lay
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down any guidelines for the conduct of the
Union of India in advancing the claims of Ehﬂ
victims. There were no cssential legislative
guidelines for determining the rights of the
victims, the conduct of the proceedings on
behall of the victims and for the relief
claimed. Denial of access Lo justice to the
victims through an impartial judiciary 1s so
great a denial that it can only be consistent
with the situation which ealls for such a
drastic provision. The present circumslances
were not such. He drew our attention to the
decisions of this Court in Basheshar v. In-
come Tax Commr., AIR 1959 SC 149; in Re
Special Courts Bill, (1979) 2 SCR 476 : (AIR
1979 SC478): A. R. Antulay v. R. 5. Nayak,
(1988) 28CC602:(AIR 1988 SC 1531); Ram
Krishna Dalmia v. Tendulkar, 1955 SCR 279
(AR 1958 SC538); Ambika Prasad v. State
of U.P., (1980) 3 SCR 1159 ; (AIR 1980 5C
1762); and Budhan Chowdhary v. State of
Bihar, (1955) | SCR 1045 : (AIR 1955 SC
191). Shri Garg further submitted that Article
21 must be read with Article 51 of the
Constitution and other directive principles.
He drew our attention to Lakshmi Kant
Pandey v. Union of India, (1984) 2 SCR 795 :
(AIR 1984 SC 469); M /5. Mackinnon Mach-
kenzie & Co. Lid. v. Audrey D'Costa, (1987) 2
SCC 469 : (AIR 1987 SC [281); Sheela Barse
v, Secy., Children Aid Society, (1987) 1 SCR
B0 (AIR 1987 SC 656). Shri Garg submitted
that in India, the national dimensions of
human rights and the international dimen-
sions arc both congruent and their enforce-
ment is guarantecd under Articles 32 and 226
to the extent these are entorceable against the
State, these are  also enforceable against
transnutional corporations inducted by the
State on conditions of due observance of the
Constitution and all laws of the land. Shri
Giarg submitted that in the background of an
unprecedented disaster resulting in extensive
diomage 1o hife and property and the des-
truction of the environment affecting large
number of peaple and for the full protection
of the interests  of the victims and for
complete satistaction of all claims (or com-
pensation, the Act was passed empowering
the G{_l'h'ﬂrllllll.‘.lli of India to take necessary
steps lor processing of the claims and for
utilisation  of  disbursal of the amount
received in satisfaction of the claims. The
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Central Government Was Ejvcn the nnclu:n:rc
right to represent the victims and to act in
place of, in United States or in India, every
citizen entitled to make u‘clmm. Shri Gar]g
urged that on a proper reading of Section g(1)
af the Act read with Section 4, exclusion of all
victims for all purpose is incomplete and the
Act is bad. He submitted that the decree for
adjudication of the Court must ascertain the
magnitude of the damages and should be able
to grant reliefs required by law under heads of
strict liability, absolute liability and punitive
liability.

@ Shri Garg submitted that it is neces-
sary to consider that the Union of India 1s
liable for the torts. In several decisions to
which Shri Garg drew our atlention, it has
been clarificd that Government is not liable
only if the tortious act complained has been
committed by its servants in exercisc of iis
sovereign powers by which it is meant powers
that can be lawlully exercised under sovereign
rights only vide Nandram Heeralal v. Uinion
of India, AIR 1978 Madh Pra 209 at p. 212,
There is a real and marked distinction be-
tween the sovereign functions of the govern-
ment and those which are non-sovereign and
some of the functions that [all in the latter
category are those connected with trade,
commerce, business and  industrial under-
takings. Sovereign functions are such acts

which are of such a nature as cannot be

performed by a private individual or asso-
ciation unless powers are delegated by
sovereign authonty of State,

@ According to Shri Garg, the Union
and the State Governments under the Con-
stitution and as per laws of the Faclories
Enﬂrﬂunmunl Control, elc. are bound 1::
excrcise control on the factories in public
interest and public purpose. These functions
are not sovereign functions, according to Shri
Garg, and the Government in this case was
guilty of negligence. In support of this, Shri
Er: rtgili u hmitlu;i lﬂat the ollence ol negligence

art ol the Go * evide
el hgfact ek v, wuqld be evident

a)the Government allowed “the Union

Carbide fa P 3
the city; ctory to be installed in the heart of
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A, ].l R
b) the Government allowed habitay;,, -
the front of the factory knowing that e .. ™
dangerous and lethal gases were being usm“-
the manufacturing processes; ed ip

¢) the gas leakage from this factory w
common affair and it was agitated Conting.
ously by the pupple, Journalists and j Was
apitated in the Vidhan Sabha right from jgg,
to 1984, These feafures firmly proved, accorg.
ing to Shri Garg, the grossest negligence of the
povernment. Shri Garg submitted that the
victims had ]Egill and moral figl'_ll to sue (e
government and so it had full right to impleag
all the necessary and proper parties like
Union Carbide, UCIL, and also the thep
Chiel Minister Shri Arjun Singh of the State,
He drew our attention to Order 2, R. 3 of the
Civil Procedure Code. In suits on joint torts,
according to Shri Garg, each of the joint ton
feasors is responsible for the injury sustained
(or the common acts and they can all be sued
together. Shri Garg’s main criticism has been
that the most crucial question of corporate
responsibility of the peoples’ right to life and
their right to guard it as enshrined in Article
21 of the Constitution were sought to be
pagged by the Act, Shri Garg tried to submil
that this was an enabling Act only but notan
Act which deprived the victims of their right
to sue. He submitted that in this Act, thereis
denial of natural justice both in the institution
under Section 3 and in the conduct of the suil
under Section 4. 1t must be seen that justice is
done to all (R. Viswanathan v. Rukh-ul-Mulk
Syed Abdul Wajid, (1963) 3 SCR 22 : (AIR
1963 SC 1). It was urged that it was necessary
to give a reasonable notice to the parties. He
referred to M. Narayanan Nambiar v. State of
Kerala, 1963 Supp. (2) SCR 724 : (AIR 1963
SC 1116).

Shri Shanti Bhushan appearing for
Bhopal Gas Peedit Mahila Udyog Sangathan
submitted that il the Act is 1o be upheld, it has
1o be read down and construed in the manner
urged by him. 1t was submitted that when the
Bhopal gas disaster took place, which wast
worst industrial disaster in the world whie
resulted in the deaths of several thousands “I.
people and caused serious injuries 10 lakhs ©
others, there arose a right to the victims to
not merely damages under the law of the

torts

|
|
|
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: also griosc clea rljr' : b}' virtue of righl Lo lile
hutmntcﬂd as fundamental right by Article 2|
E“‘:M Constitution a rnight to get full protee-
o of life and limb. This fundamental right
:1;: according to Shri Shanti Bhushan,
Ao died within itsell a right to have the

Eluim adjudicated by the established courts of

. 1t is well settled that right of access to

courts in respect of violation of their funda-
mtE'llﬂl rights itself 15 a fundamental right
which cannot be denied to the people. Shri

" ghanti Bhus’rml_n submitted that therc may be

sME jusﬁﬁﬂﬂ“ﬂn fﬂ]’_ﬂ]ﬂ Al hl:;ing Flilfrﬁﬁd.
He said that the claim against the.Union
Carbide are covered by the Act. The claims of

the victims against the Central Government .

orany other party who s also liable under tort
to the victims is not covered by the Act. The
cecond point that Shri Shanti Bhushan made
was that the Act so far as it empowered the
Central Government to represent and act in
place of the victims is in respect of the civil
fiability arising out of disaster and not in
respect of any right in respect of criminal
liability. The Central Govt., according to Shri
Shanti Bhushan, cannot have any right or
authority in relation to any offences which
arose oul of the disaster and which resulted in
eriminal liability. It was submitted that there
cannol be any settlement or compromise in
relation to non-compoundable criminal cases
and in respect of compoundable criminal
cases the legal right to compound these could
only be possessed by the victims alone and the
Central Government could not compound
those offences on their behall, It was sub-
mitted by Shri Shanti Bhushan that even this
Court has no jurisdiction whatsoever Lo
transfer any criminal proceedings to itsell
Either under any provision of the Conslitution
O under any provision of the Criminal
rocedure Code or under any other provision
of baw and, therefore, il the settlement in
QUestion was to be treated nol as o compro-
mise but as an order of the Court, it would be
I:::";'““t jur isdiction und liable 1o be declared
g N Lthe principles laid down, according to
(AIR I;uuhaq, by this Court in ﬁnrtul_a}r:ﬁ case
Bhugh 988 SC 1531) (supra). Shri Shanti
the c::llt submitted that even if ur}dl:rthu Act,
ah ral Government is considered to be
Tepresent the victims and Lo pursuc the
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litigation on their behalf and even to enter |
into compromise on their h-r:_half , it would bea
gross violation of the co nstitutional rights of
the victims to enter into a settlement with the
Union Carbide without giving the victims
opportunities to expreds Lheir views about the
fairness or adequacy of the settlement before
any court could permit such a settlement to be

made.

Mr. Shanti Bhushan submitted that
the suit which may be brought by the Central
Government against Union Carbide under
Section 3 of the Act would be asuit of the kind
contemplated by the Explanation to Order
23, Rule 3 of the Code of Civil Procedure
since the victims are not parties and yet the
decree obtained in the suit would bind them.
It was, thercfore, urged by Shri Shanti
Bhushan that the provisions of Section 3(1) of
the Act merely empowers the Central
Government to enter into a compromise but
did not lay down the procedure which was to
be followed for entering into any compro-
mise. Therefore, there is nothing which is
inconsistent with the provisions of Order 23,
Rule 3-B of the CPC to which the provisions
Section 11 of the Act be applied. If, however,
by any stretch of argument the provisions of
the Act could be construed so as to overnide
the provisions ol Order 23, Rule 3-B CPC, 1t
was urged, the same would render the provi-
sions of the Act violative of the victims’
fundamental rights and the actions would be
rendered unconstitutional. 1If it empowered
the Central Government to compromise the
victims® rights, without even having to apply
the principles of natural justice, then it would
be unconstitutional and as such bad. Mr.
shanti Bhushan, Ms, Jaising and Mr. Garg
submitted that these procedurcs must be
construed in accordance with the provisions
:;nmninun[ in Order 23, Rule 3-B CPC and an
opportunity must be given to those whose
cliims are being compromised to show to the
court that the compromise is not fair and
should not accordingly be permitted by the
court. Such a hi‘.‘-!il‘il‘lg in terms, ;mnﬂrding to
counsel, of Order 23, Rule 3-B CPC has to be
before the compromise is entered into. It was
then submitted that Section 3 of the Act only.
empowers  the Central Government 1g
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represent and act in place of the victims and to
institute suits on behalf of the viclims 07 c\rﬁr{
to cnter into compromise on behall of the

viclims,

The Act does not creale new Causes ol
action : create special courts. The jurisdiction
of the civil court to entertain suit would still
arise out of Section 9 of the CPC and 1hnl
substantive cause of action and the nature ol
the reliels available would also continue 1o
remain-unchanged. The only dillerence pro-
duced by the provisions of the Act would be
that instecad of the suit being filed by the
victims themselves the suit would be filed by
the Central Government on their behalf.

Shri Shanti Bhushan then argued that
the cause of action of each victim 15 separate
and entitled him to bring a suit {or separate
amount according Lo the damages suffered by
him. He submitted that even where the
Central Government was empowered to file
suits on behall of all the victims it could only
ask for a decree of the same kind as could have
been asked [or by the victims themselves,
namely, a decree awarding various specified
amounts to different victims whose names
had to be disclosed. According to ShriShanti
Bhushan, even if all the details were not
available at the time when the suit was hled,
the details of the victims damages had to be
procured and specilied in the plaint before a
proper decree could be passed in the suit,
Even if the subject matter of the suit had to be
compromised between the Central Govern-
ment and the Union Carbide the compromise
had to indicate as 1o what amount would he
payable to each vietim, in addition to the total
amount  which was payable by Union
Carbide, submitted Shri Shanti Bhushan. It
was submitted that there was nothing in the
Act which permitted the Central Government
lo enter into any gencral compromise with
Union Carbide providing for the lump. sum
amount withoul disclosure as to how much
amount is payable to each vietim.

Il the Act in guestion had not been
enacted, the victims would have ben entitled
to not only sue Union Carbide themselves but
also to enter into any compromise or settle-

Charan Lal Sahu v. Union of India

ALy,
ment of their claims with the Uniop, Carhiq.
: - . s id
immediately. The provisions of the ,.°
according to Mr. Shanti Bhushan, deprive
victims of their legal right and such depriy
tion of their rights and creation of 3 ;;ﬂm;:
ponding right in the Central Governmen, ok
he treated as reasonable only if the depri.
vation of their rights imposed a correspapg.
ing liability on the Central Governmeny
continue to pay such interim relief tq the
victims as they might be entitled to till 1p,
time that the Central Government is able 1
obtain the whole amount of compensation
from the Union Carbide. He submitted thy
the deprivation ol the right of the victims tg
sue for their claims and denial of access 1o
justice and to assert their claims and the
substitution of the Central Government tg
carry on the litigation for or on their behalf
can only be justified, if and only if the Central
Government is enjoined to provide for such
interim relief or continue to provide in the
words of Judge Keenan, as a malter of
fundamental human decency, such interim
relief, necessary to enable the victims to fight
the battle. Counsel submitted that the Act
must be so read. Shri Shanti Bhushan urged
that if the Act 1s construed in such a manner
that it did not create such an obligation on the
Central Government, the Act cannot be up-
held as a reasonable provision when it
deprived the victims of their normal legal
rights of immediately obtaining compensa-
tion from Union Carbide. He referred to
Section 10(b) of the Act and clauses 10 and
[1{1) of the Scheme to show that the legisla-
tive policy underlying the Bhopal Act clearly
contemplated payment of interim relief to the
victims from time to time till such time as the
Central Government was able to recover from
Union Carbide full amount of compensation
from which the interim reliefs paid by the
Central Government were to be deduct
[rom the amount payable to them by way ¢
linal disbursal of the amounts recovered.

The settlement is bad, according '
Shri Shanti Bhushan il part of the har:h'!ﬂl-':
was giving up of the criminal liability agains
UCIL and UCC. Shri Shanti Bhushan sum
mitted that this Court should not h”‘ﬂlmm
declare that the settlement is bad because!
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pt will go on and the victims should be
fig vided reliefs and interim compensation by
Ph . Central Government Lo be  reimbursed
t . qately from the amount to be realised by
he C8 ntral Government. This obligation wag
:-M-‘r and above the hability of the Ceniral
Government as a joint tort-feasor, accordin i
0 Shri shanti Bhushan,

Shri Kailash Vasdev, appearing for
(e petitioners in writ petition No. 1551 /86
submitted that the Act displaced the claim-
gnts in the matter of their right to scek
redressal and rcmt_.':-dlc:':-;lc:rf‘ the actual injury
and harm ::aust 1ndw:uiunl[}r to the claim-
ants. The Act 1n que':s\l'.mn by replacing the
central Government n place of the victims,
by conferment of exclusive right to sue in
jace of victims, according to him, contrave-
nes the procedure established by law. The
right to sue for the wrong done to an indivi-
dual was exclusive to the individual. 1t was

" euhmitted that under the civil law of the

country, individuals have rights to enforce
their claims and any deprivation would place
them into a different category from the other
fitigants. The right to enter into compromise,
it was further submitted, without consulta-
tion of the victims, if that is the construction
of Section 3 read with Section 4 of the Act,
then it is violative of procedure established by
law. The procedure substituted if that be the
construction of the Act, would be in violation
of the principles of natural justice and as such
bad. It was submitted that the concept of
‘parens patriac’ would not be applicable in
these cases, [t was submitted that traditional-
Iy, sovereigns can sue under the doctrine of
parens patriac’ only for violations of their
“Yuasi-sovereign” interests, Such interestsdo
notinclude the elaims of individual citizens. 1t
Was submitted that the Act in guestion is
ifferent from (he concept of perens patriae
ffause there was no special need lo be
Misfied amd a class action, according Lo Shri
i::dje?' wWould have served the same purposc
*Uit brought under the statute and oughl
“'ﬂi:ril:niﬂ-m:' preferred because it safl :gun.r.d-i‘d
ion nght to procedural due process. In
Woulg 11‘ 4 suit brought under the statute
reaten the vietims' substantive due

process rights. 1t was further submitted that in
order to sustain an action, it was necessary for
the Government of India to have standing.

@ Counsel szubmitted that ‘parcns
patriae’ has received no judicial recognition in
this country as a basis for recovery of maoney
damages {or injuries suffered by individuals.
He may be right to that extent but the

. doctrine of parens partiac has been used in

India in varying contexts and contingencies.

We are of the opinion that the Act in
question was passed in recognition of the
right of the sovereign Lo act as parens patriae
as conlended by the learned Altorney
General. The Government of India in order to
effectively safeguard the rights of the victims
in the matter of the conduct of the case was
entitled to act as parens petriac, which posi-
tion was reinforced by the statutory provi-
sions, namely, the Act. We have noted the
several decisions referred to hereinbefore,
namely, Bhudhkaran Chankhani v. Thakur
Prosad Shad (AIR 1942 Cal 311) (supra),
Banku Behary v. Banku Behari Hazra (AIR
1943 Cal 203) (supra), Kumaraswami
Mudaliar v. Rajammal (AIR 1951 Mad 563)
{supra) and to the decision of this Court in
Ram Saroop Dasjiv. S, P. Sahi (AIR 1959 8C
951) (supra) and the decision of the Amencan
Supreme Court in Alfred Schnapp v. Puerto
Rico (1982) 458 US 592 (supra). It has 10 be
borne in mind that conceptually and juris-
prudentially the doctrine of parens patriae is
not limited to representation of some of the
victims ouiside the territories of the country.
It is true that the doctrine has been so utilised
in America so far. In our opinion, learned
Attorney General was right in contending
that where citizens of a country are victinis of
a tragedy because of the nt:g]igr:m:ch ol any|
multinational, & peculiar  situation arises
which calls lor suitable elfective machinery to
articulate and effectuate the grievances and
demands ol the victims, for which the con-
ventional adversary system would be totally
inadequate. The State in discharge of its
sovereign obligation must come forward. The
Indian state because of its constitutional
commitment is obliged to take upon itself the
claims of the victims and to protect them in
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g . r f a stat stk
Ll ned Attorney General P"“i’i D[cill::wzcn? of ii:rl:iddiﬁs In g
their hour of need- Lﬁl‘ﬂin {hat the decisions o Fn “the observations Rl Cop,
wﬂsnlﬁﬂriﬂh“nsﬂig'ms fnd U.S. Supreme g?ﬂ;[:liiﬁ in Belfast Corpn, v Drnh[:;%l
of the Calcutta, M ens patriac =M ; N )
Courl clcarl;.lb|n_ch?;l1fc£h;; Ejjereign state  ((1960) AC 490 at 320-21) are reley 0t e
doctrine can be in

fithe contended l.h at it has
ked inside Indiain respect
ges of victims suffered at

multinational. In our

there is no bar on -
responsibilics analogous to parens pariacd
discharge the State’s obligations un <
Constitution. What the Central Gwerl.mmb
has done in the instant case seems to us to be
an expression of its sovercign power. .Th"""
power is plenary and 1IEII'H.‘.I‘EI:I1’. in every
sovereign state to do all things which promote
the health, peace, morals, education and good
order of the people and tend to increase for
the wealth and prosperity of the state. Sov-
ereignty is difficult to define. (See in this
connection, Weaver on Constitutional Law,
p.490). By the nature of things, the state
sovercignty in these matters cannol be limi-
ted. It has to be adjusted to the conditions
touching the common welfare when covered
by legislative cnactments. This power 15 to the
public what the law of necessity is to the
individual. It is comprehended in the maxim
salus populi suprema lex regard for public
welfare is the highest law. It is not a rule, it is
an evolution. This DDWE]’ has ﬂlwa}rg been ac
broad as public welfare and as strong as the
arm of the state, this can only be measured by
the legislative will of the peaple, subject to the
fundamental rights and constitutional limita-
ml.-?'g' This is anf emanation of sovereipgnty
subject to as aforesaid. Ind it i
obligation of the State mmﬂ;ut;cms;];ﬁ
e o el fst
learncd Attorney General, that 1:1::nnl'*.:r|'n:r nt nEi-'
power and the manner of its exercise are two
different matters. It was submitted that th
power to.conduct the suit and 1o compromi -
il necessary, was vested in the C :5‘3,
'Gﬂ\l'l:mmﬂnl fﬂr “'IE Purpuse Elr -“m Al:tenrl-.r'l:l
Power to compromise and (b condyct E
Proceedings are not uncanalised nduct the
These were clearly exercisable ':fntilrh;tr:-u;?‘
ultimate interests of the vietims, ‘rEe pussmi?

within India, event
not so far been Invo
of claims for dama
the hands of the

it was emph asised_that validity of a mege,
particular cases. This Court in E"'“ﬂr.‘turm
Customs, Madras v. Sampathy Chmﬂ
(1962) 3 SCR 786 at p. 825 ; (AIR Wﬁ!s{f
316) emphasised that the constitutiona| vali.
dity of the statute would have to be degs,.
mined on the basis of its provisions and o the
ambit of its operation as reasonably coq.
strued. It has to be borne in mind that if upgy
so judged it passes the test of reasonableneg;
then the possibility of the powers conferpy
being improperly used is no  ground for
pronouncing the law itscll invalid. See in thi;
connection also the observationsin P, J, Iran]
v.State of Madras (1962) 2 5CR 169 atp. 17§
to 181:(AIR 1961 SC 1731 at pp. 1736, 1737)
and D. K. Trivedi v. State of Gujarat 1986
(supp) SCC 20 at p. 60-61 : (AIR 1986 SC
1323 at p. 1350).

Sections 3 and 4 of the Act should be
read together as contended by the I:ama!i
Attorney General, along with other prow-
sions of the Act and in particular Sections
and 11 of the Act. These should be apprecia-
ted in the context of the object sought to b2
achieved by the Act as indicated in the
Statement of Objects and Reasons and the
Preamble to the Act. The Act was so designed
that the victims of the disaster are fullf
protected and the claims of compensation 0f
damages for loss of lifc or personal injuries Of
in respect of other matters arising out of o
connected with the disaster are pro
speedily, effectively, equitably and to the h‘-'t"::
advantage of the claimants. Section 3 of t
Acl is subject to other provisions of the dof
which includes Sections 4 and 11, Sectiof,
the Act opens with non obstante clausé,

. vis, Section 3 and, therefore, overrides

tion 3. Learned Altorney General suhml'-“:jt
that the right of the Central Gaver? 56
under. Section 3 of the Act was 10 ﬁP:I';ﬂE
the victims exclusively and act in the P ip was
the victims. The Central Government 'In
urged, in other words, is substituted!

T
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o of the victims and is the dominus litus.
| carned Attorney General submitted that the
Jominus litus carries with it the right to
pnduct the suit in the best manner as it deems
fit, including, the right to withdraw and right
1o enter into compromise. The right to with-
draw and the right to compromise conferred
py Section 3(2) of the Act cannot be exercised
10 defeat the rights of the victims. As to how
the rights should be exercised is guided by the
objects and reasons contained in the pream-
ple, namely, to specdily and effectively

rocess the claims of the victims and to
protect their claims. The Act was passed
replacing the Ordinance at a time when many
private plaintiffs had instituted complaints/
suits in_the American Courts, In such a
situation, the Government of India acling in
place of the victims necessarily should have
right under the statute to act in all situations
including the position of withdrawing the suit
or lo enter into compromise. Learned
Attorney General submitted that if the UCC
were 1o agree to pay a lump sum amount
which would be just, fair and equitable, but
insists on a condition that the proceedings
should be completely withdrawn, then neces-
sarily there should be power under the Act to
so withdraw. According to him, therefore, the
Act engrafted a provision empowering the
Government to compromise. The provisions
under Section 3(2)(b) of the Act to enter into
compromise was consistent with the powers
of dominus litis. In this connection, our
attention was drawn to the definition of
‘Dominus Litis® in Black’s Law Dictionary,
Fifth Edition, p. 437, which states as follows:

“*Dominus litis". The master of the suit; L.e.
the person who was really and directly inte-
;’“ﬁd in the suit as a party, as d istinguished
*om his attorney or advocate. But the term is
also applied to one who, though nor original-
l:.r{f party, has made himself such, by intérven-
fﬂrr:t or otherwise, and has assumed entire
lr::al,;{:: and responsibility for onc side and is

it by the Court as liable for cosls.

154 1“" Electric & Power Co. v. Bowers 181
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Learned Attorney General sought to
that the victims had not been
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excluded entirely either in the conduct of
proceedings or in entering into compromise,
and he referred to the proceedings in detail
emphasising the participation of some of the
victims at some stage. He drew our attention
to the fact that the victims had [iled scparate
consolidated complaints in addition to the
complaint filed by the Government of India.
Judge Keenan of the Distt. Court of America
had passed orders permitting the viclims Lo be
represented not only by the private Attorneys
but also by the Govt. of India, Hence, it was
submitted that it could not be contended that
the victims had been excluded. Learned
Attorney General further contended that
pursuant to the orders passed by Judge
Keenan imposing certain conditions against
the Union Carbide and allowing the motion
for forum non conveniens of the UCC that the
suit came back to India and was instituted
before the Distt. Court of Bhopal. In those
circumstances, it was urged by the learned
Attorney General that the private plaintiffs
who went to America and who were repre-
senled by the contingency lawyers fully knew
that they could also have joined in the said
suil as they were before the American Court
along with the Govt. of India. It was conten-
ded that in the proceedings at any point of
time or stage including when the compromise
was entered into, these private plaintiffs could
have participated in the court proceedings
and could have made their representation, if
they so desired. Evenin the Indian suits, these
private parties have been permitted to con-
tinue as parties represented by separate coun-
sel even though the Act empowers the Union
to be the sole plaintiff. Learned Attorney
General submitted that Section 4 of the Act
clearly enabled the victims to exercise their
right of participation in the proceedings. The
Central Govt. was enjoined to have due
regard to any matter which such person might
require to be urged. Indeed, the learned
Attorney General urged very strenuously that
in the instant case, Zehreeli Gas Kand
Sangharsh Morcha and Jana Swasthya
Kendea (Bhopal) had filed before the Distt.
Judge, Bhopal, an application under Order |
Rule § read with Order 1 Rule 10 and Section
151 of the CPC for their intervention on
behalf of the victims. They had participated in |
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the hearing before the learncd Pistl. ,!udgc.
who reforred (o their intervention in the
order. It was urther emphasiscd that when
the UCC went up in revision to the High
Court of Madhva Pradesh at Jabalpur
against the interim compensation :rlrd‘:l'ﬂﬂ to
be paid by the Distt. Courl, the intervener
through its' Advocate, Mr. Vibhuti Jha had
participated in the proceedings. The aforesaid
Association had also intervened in the civil
appeals preferred pursuant o the .'slpt‘cliif
leave granted by this Court to the Union of
India and Union Carbide agaigst the judg-
ment of the High Court for interim compen-
sation. In thosc circumstances it was submit-
ted that there did not exist any other gas
viclim intervening in the proceedings, claim-
ing participation under Section 4. Hence, the
right to compromise provided for by the Act
could not be held to be violative of the
principles of natural justice. According to the
learned Attorney General. this Court first
proposed the order to counsel in court and
alter they agreed thereto, dictated the order
on l4th February, 1989, On 15th February,
1989 after the Memorandum of Settlement
was filed pursuant to the orders of the court,
further orders were passed. The said Asso-
ciation, namely, Zehreeli Gas Kand San-
gharsh Morcha was present, according to the
records;, in the Court on both the dates and
did not apparently object to the compromise,
Mr. Charanlal Sahu, one of the petitioners in
the writ petition, had watched the proceed-
ings and after the Court had passed the order
on [5th February, 1989 mentioncd that he
had filed a suit for Rs, 100 crores. Learned
Attorney General submitted that Mr. Sahu
neither protested against the .-éultltrnun?jmr
did he make any prayer to be heard. Shri
Charan Lal Sahu, in the petition of opposi-
tion in one ol these matters have prayed that »
sum of Rs. 100 million should be paid over to
him for himselfl as well as on.behall of those
victims whom he claimed (o represent. In the
aforesaid background on the construction of
the Section, it was urged by the learned
Altorney General that section 3 of the Act
. rs::nnnl be held 1o be unconstitutional, The

me provided a just, fair and reasonable
procedure and enabled the vietims Lo partici-
pateinthe proceedings at all stages — those who

Charan Lal Sahu v. Union of India

o ""-I.].-l
were capable and willing to g, :

. nttention was drawn to the facg lhmﬁg, 't,"hr

11 of the Act provides that lhE-I}ruviaimm"
the Act shall have effect NOLWithsy 0
anylhing inconsistent therewith Cnnui:
any other cnactment other than gy, A in
was, therefore, urged that the pr Ovisige” It
the Civil Procedure Code stood overy; d:ll:: of
respect of the areas covered hy {pe :mt‘n
namely, (a) representation, (b) pawer p
representation; and (c) compromise,

ﬁr;cnrdingr Lo lhf_: learned ""t’ilnrncy
General, the Act did not violate the Principes
of natural justice. The provisions of the Cpe
could not be read into the Act for S-I:t'tiun'f]
of the Act provides that the application of the
provision of the 'Efvi] Procedure Code i %
far as those were inconsistent with the Act
should be construed as overridden in
of arcas covered by it. Furthermore, ings
much as Section 4 had given a qualified right
of participation to the victims, there canng
be any question of violation of the principles
of natural justice. The scope of the appfi-
cation of the principles of natural justice
cannot be judged by any strait-jacket for-
mula. According to him, the extension of the
principles of natural justice beyond what i
provided by the Act in Sections 3 & 4, was
unwarranted and would deprive the provi-
sions of the statute of their efficacy in relation
to the achievement of ‘speedy relief”, which is
the object intended to be achieved. He
emphasised that the process of notice, consuk
tation and exchange of information, infor-
med decision-making process, the modahtes
of assessing a consensus of opinion woukd
involve such time that the Govt. would b
totally unable to act in the matter efficient!y,
effectively and purposefully on behalf of the
victims for realisation of the just dues of the
victims, He [urther urged that the ”
'rocedure Code before its Hm““dmnlrl
1976 did not have the provisions of ﬂ“_j';m
Rules 8§(4), (5) & (6) and Explanations ¢ i
Order XX Rules 3A and 3B. Belore 0
amendment the High Court had taken 3 it
against the requirement of hearing ! | Rule$
represented in the suit under Order b oy,
belore it before settling or disposifg . '
suit, Our attention was drawn to the
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Calcutta High Court in Chin
Ghose V- Gujaraddi Sheik, AIR 195] EELEEE
457-459, whercin it was held
at pP- ' by the
(arned single Judge that the plaintiff in a
epresentative suit had right to compromise
cubject to the conditions that the suit was
roperly filed In terms of the provisions of
ihat Rule and the settlement was agreed bona
fide. [Learned Attorney General in that
context contended that when the suit was
calidlv instituted, the plaintiff had a right to
mmpmmisf; the suit and there need not be
anv provision for notice to the parties
represented !::Efc:rﬁ entering into any com-
romise. Reliance was placed on the decision
ofthe Aliahabad High Court in Ram Sarup v,
vanak Ram, AIR 1952 All 275, where it was
held that 2 compromise entered into in a suit
filed under Order 1, Rule 8 of the CPC was
kinding on all persons as the plaintiffs who
had instituted the suit in representaiive
capacity had the authority to compromise. He
further submitted that most, if not all, of the
victims had given their power of attorney
which were duly filed in favour of the Union
of India. These powers of attorney have
neither been impeached nor revoked or with-
drawn, By virtue of the powers of attorney the
Union of India. it was stated, had the auth-
ority to file the suits and to compromise the
interests of the victims if so required. The Act
in question itself contemplates settlement as
we have noted. and a settlement would need a

common spokesmen.

It was submitted that the Govt, of
India as the statutory representative dis-
charged its duty and is in a centralised posi-
tion of assessing the merits and demerits of
any proposed course of action. 50 far as the
ﬂftﬂf:ﬂmprnmise.abridgingarcurtuitinglhe
ambit of the rights of the victims, it was
submitted that in respect of liabilities of UCC
& UCIL, be it corporate, criminal or LOItIOUS,
it Was open to an individual to take a decision
ofenforcing the liability to its logical extent or
topping short of it and acceding to a
tompromise, Just as an individual can make
Eg;]?ﬂiﬂn in the matter of adjudication of
mal!;ht}’ 50 l::a|:|, a statutory mlppg:sentatwc
Wro. 20 election. Therefore, It 18 wholly

ong to contend, it was urged, that
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Section 3(ii)(b) is inconsistent with in-
dividual's right of election and at the same
time it provides the centralised decision
making processes to effectively adjudge and
secure the common good. It was only a central
agency like the Govt. of India, who could
have a perspective of the totality of the claims
and a vision of the problems of individual
plaintiffs in enforcing these, it was urged. It
was emphasised that it has to be borne in
mind that a compromise is a legal act. In the
present case, it is a part of the conduct of the
suit. It is, therefore, imperative that the choice
of compromise is made carefully, cautiously
and with a measure of discretion, it was
submitted, But if any claimant wished to be
associated with the conduct of the suit, he
would necessarily have been afforded an
opportunity for that purpose, according to
the learned Attorney General, In tHis connec-
tion, reference was made to Section 4 of the
Act. On the other hand, an individual who did
not participate in the conduet of the suit and
who is unaware of the various intricacies of
the case could hardly be expected to meaning-
fully partake in the legal act of settlement
gither in conducting the proceedings or
entering into compromise, it was urged. In
those circumstances, the learned Attorney
General submitted that the orders of 14-15th
February, 1989 and the Memorandum of
Settlement were justified both under the Act
and the Constitution. According to him, the
terms of Settlement might be envisaged as
pursuant to Section 3(ii)(b) of the Act, which
was filed according to him pursuant to
judicial direction. He sought more than once
to emphasise, that the order was passed by the
highest Court of the land in exercise of
extraordinary jurisdiction vested in it under
the Constitution.

Our attention was drawn to several
decisions for the power of this Court under

Articles 136 and 142 of the Constitution.
Looked closely at the provisions of the Act, it
was contended that taking into consideration
all the factors, namely, possibilities of cham-
perty, exploitation, unconscionable agree-
ments and the need to represent the dead and
the disabled, the course of events would reveal
a methodical and systematic protection and
vindication of rights to the largest possible

e e
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extent. It was observed that the rights are
indispensably valuable possessions, but the
right is something which a man can stand on,
something which must -be demanded or in-
sisted upon without embarrassment or
shame. When rights are curtailed, permissi-
bility of such a measure can be examined only
upon the strength, urgency and the pre-
eminence of rights and the largest good of the
largest number sought to be served by
curtailment. Under the circumstances which
were faced by the victims of Bhopal gas
tragedy, the justifying basis, according to the
learned Attorney General, or ground of
human rights is that every person morally
ought to have something to which he orsheis
entitled, It was emphasised that the Statute
aimed at it. The Act provides for assumption

of rights to sue with the aim of securing-

speedy, effective and equitable results to the
best advantage of the claimants. The Act and
the scheme, according to the learned Attorney
General, sought to translate that profession
into a system of faith and possible association
when in doubt. Unless such a profession is
shown to be unconscionable under the circum-
stances or strikes judicial conscience as a
subversion of the objects of the Act, a
declaredly fair, just and equitable exercise of a
valid power would not be open to challenge.
He disputed the submission that the right to
represent victims postulated as contended
mainly by the counsel on behalf of the
petitioners, a predetermination of each in-
dividual claim as a sine qua non for proceed-
ing with the action. Such a construction
would deplete the case of its vigour, urgency
and sense of purpose, he urged, In this case,
with the first of the cases having been filed in
U. 5. Federal Court on December 7, 1984 a
settlement would have been reached for a
much smaller sum to the detriment of the
victims, Learned Attorney General empha-
sised that this background has to be kept in
mind while adjudging the validity of the Act
and the appropriateness of the conduct of the
suit in the settlement entered into,

1 He submitted that it has to be borne
in mind that if the contentions of the peti-
tioners are entertained, the rights theoretical-
lv might be upheld but the ends of justice

-
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A,
would stand sacrificed, 1t is i b LR
stances .that it was emphasige d tﬁlmum_
claimant 15 an individual apg s thm the
person to speak about his injury Thne beg
ledge in relation to his injury i lfﬂlm.r kng
the purpose of compensation, whose d.‘*“‘_ for
tion and disbursement is the secongdg 15iriby,
It is fallacious to suggest that the pl;?mgt'
not based upon necessary data, He llm‘wﬁs
that the figures mentioned ip thenmt.w
although tenatative were ngt mumP!alm
without examination or analysis, 10

It was further submitted

learned Attorney General that while the
of India had proceeded against the uce
had to represent the victims as a clase and u
was not possible to define each individualfi
right after careful serutiny, nor was j; nms
sary or possible to do so in a mass dismsl
case. IThq settlement was 3 substitute f;r
adjudlcfttlnn sim:eh it involved g process u;
reparation and relief. The relief and reparg.
tion cannot be said to be itrelevant for g,
purpose of the Act, It was stated thay the
alleged liability of the Govt. of India ar any
claim asserted against the alleged joint tor
feasors should not be allowed to be a
constraint on the Govt. of India to protect the
interests of its own citizens. Any counter.
claim by UCC or any claim by a citizen
against the Gevt, cannot vitiate the action of
the State in the collective interest of the
victims, who are the citizens, Learned
Attorney (eneral submitted that any indus-
trial activity, normally, has to be licensed.
The mere regulation of any activity does not
carry with it legally a presumption of liability
for injury caused by the activity in the eventaf
a mishap occurring in the course of such an
activity. In any event, the learned Attorney
General submitted that Govt, of India enjoys
sovereign immunity in accordance with
settled law, If this were not the case, te
Sovereign will have to abandon all regulatory
functions including the licensing of drivers?
automobiles. Hence, we have to examine ¢
question whether even on the assumption thi
there was negligence on the part of the Gt
of India in permitting licensing of the indus
set up by the Union Carbide in Bhop? p
permitting the factory to grow up ®

—
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ission OF conduct of the Union of Indja
mrﬁ onsible for the damage which has
a8 T affered as a result of Bhopal gas
a ; .
pee® It is further to be examined whether
k:ka'cnndunt was in diﬁﬂhﬂrgt of the
su;ﬂ eign functions of the Govt,, and as such
EnamﬂECE. if any, resulting therefrom are liable
Q roceeded against the :G:;:-.rt, as a joint
feasor or not. In those circumstances, it
| further asserted on br:l?ali' of the Union of
pdiathat though calculation of damagesina
egise manner is a logcial consequence of a
il in progress it cannot be said to be a
ondition precedent for the purpose of
cling the matter. Learned Attorney General
grged that the accountability to the victims
¢hould be through the court. He urged that
ke allegation that a large number of victims
gidnot give consent to the settlement entered
otois really of no relevance in the matter of a
compromise in @ mass tort action. It was
pighlighted that it 1s possible that those who
donotneed urgent relief or are uninformed of
the issues in the case may chose to deny
copsent and may place the flow of relief in
jeopardy. Thus, consent based upon in-
gividual subjective opinion can never be
correlated to  the proposal of an overall
eilement in an urgent matier. Learned
Antornev General urged further that if indeed
consent were to be insisted upon as a
mandatory requirement of a Statute, it would
not necessarily lead to an accurate reflection
of the victims' opinion as opinions may be
diverse. No individual would be in a position
19 relate himself to a lump sum figure and
would not be able to define his expectations
onaglobal criteria. In such circumstances the
vilue of consent is very much diminished. It
Was urged that if at all consent was to be
Insisted it should not be an expression of the
mind withowt supporting information and
"sponse. To make consent meaningful it 1s
Mécessary that it must be assertion of a right to
Y exercised in a meaningful manner based on
formation and com prehension of collective
tunire and jndividual good. In a matter of
wi“'!dlmtnsmns the insistence upon cﬂn?:ﬂt
% k:ad to a process of enquiry which might
im ¢ficctive consideration of any proposal
Possible, For the purpose of affording
M0, it would also be necessary that each
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individual not only assesses the damages to
himself objectively and places his opinion in
the realm of fair expectation, but would also
have to do so in respect of others, The learned
Attorney General advanced various reasons
why it is difficult now or impossible to have
the concurrence of all,

@ In answer to the criticism by the
petitioners, it was explained on behalf of the
Union of India that UCIL was not impleaded
as a party in the suit because it would have
militated against the plea of multi-national
enterprise liability and the entire theory of the
case in the plaint. It was highlighted that the
power to represent under the Act was exclu-
sive, the power to compromise for the Govt.
of India is without reference to the victims, yet
it is a power guided by the sole object of the
welfare of the victims. The presence and
ultimately the careful imprimatur of the

judicial process is the best safeguard to the’

victims. Learned Attorney General insisted
that hearing the parties after the settlement
would also not serve any purpose. He urged
that it can never be ascertained with certainty
whether the victims or groups have auth-
orised what was being allegedly spoken on
their behalf: and that the victims would be
unable to judge a proposal of this nature, A
method of consensus need not be evolved like
in America where every settlement made by
contingency fee lawyers who are anxious to
obtain their share automatically become
adversaries of the victims and the court
should therefore be satisfied. Here the Court
arrived at the figure and directed the parties to
file a settlement on the basis of its order of
February 14, 1989 and the intervenors were
heard, it was urged. It was also urged that
notice to the victims individually would have
been a difficult exercise and analysis of their
response time-consuming. :

The learned Attorney General urged
that neither the Central Govt. nor the State
Govt. of Madhya Pradesh is liable for the
claim of the victims. He asserted that, on the
facts of the present case, there is and can be no
liability on their part as joint tort-feasures,
For the welfare of the community several
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socio-economic activities will have to be
permitted by the Govt. Many of these acti-
vities may have to be regulated by licensing
provisions contained in Statutes made either
by Parliament or by State Legislatures. Any
injury caused to a person, to his life or liberty
in the conduct of a licensed authority so as to
make the said licensing authority or the Govt.
liable to damages would not be in conformity
with jurisprudential principle. If in such
circumstances, it was urged on behalf of the
Govt,, the public excheques is made liable it
will cause great public injury and may result
in drainage of the treasury. It would terrorise
the welfare state from acting for development
of the people, and will affect the sovereign
governmental activities which are beneficial
to the community not being adequately
licensed and would thereby lead to public
injury. In any event, it was urged on behalf of
the Govt,, that such licensing authorities even
assuming without admitting could be held to
be liable as joint tortieasors. It could be so
held only on adequate allegations of negli-
gence with full particulars and details of the
alleged act or omission of the licensing
authority alleged and its direct nexus to the
injury caused to the victims. It had to be
proved by cogent and adequate evidence, On
some conjecture or surmise without any
foundation on facts, Govt's right to represent
the victims cannot be challenged. It was
asserted that even if the Govt. is considered to
be liable as a joint tort-feasor, it will be
entitled to claim sovereign immunity on the
law as it now stands.

@ Reference was made to the decision of
this Court in Kasturilal Ralia Ram Jain v.
State of U. P, (1965) 1 5CR 375 : (AIR 1965
SC 1039), where the conduct of some police
officers in seizing gold in exercise of their
statutory powers was held to be in discharge
of the sovereign functions of the State and
such activities enjoyed sovereign immunities.
The liability of the Govt. of India under the
Constitution has-to be reférred to Article 300,
which takes us to Sections 15 & 18 of the
Indian Independence Act, 1947, and Sec-
tion 176(1) of the Government of India Act,
1935, Reference was also made to the obser-
vations of this Court in State of Rajasthan v,
Mst. Vidhyawati, 1962 (2) Supp SCR 989 -
(AIR 1962 SC 933).
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@ We have noted the
Uf:g The circumstances lhail?{?ﬁ;ﬂ‘ .
tutions held shares in the uCl ci
disqualify the Gndut. of India fr
arens patriae and in dischareg; iCting
Fﬂry duties under the Act, Tﬁinfu?tr:!i m,'l:
only against the UCC and not Egainﬂaﬁ oA
On the basis of the claim made by the & E][-.-
India, UCIL was not a necessary party T‘ -
suing only the multi-national based s Lway
legal grounds of liability of the che?‘ﬁl
alia, on the basis of enterprise liability llt' ter
Govt. of India had instituted a syj E'lgaltha
UCIL to a certain extent it woylg Ingg
weakened its case against UCC in viey of
judgment of this Courtin M, C, Mehta's o he
[AIR IQE? SC lﬂgﬁ:l {_Eupra}_ hccﬂl’dina&
learned Attorney General, the Uniop of IEdtiu
in the present case was not proceeding gy, 1h:
basis of lesser liability of UCC predicageq in
Mehta's case but on a different jurispruden.
tial principle to make UCC strictly apg
absclutely liable for the entire damages,

i g
L woyg i
om gp Tyt

The learned Attorney General syp.
mitted that even assuming for the purpose of
argument without conceding that any objec
tion can be raised for the Govt. of India
representing the victims, to the present sitya-
tion the doctrine of necessity applied. The
UCC had to be sued before the American
courts. The tragedy was treated as a national
calamity, and the Govt. of India had the night,
and indeed the duty, to take care of its
citizens, in the exercise of its parens patriae
jurisdiction or on principle analogous there-
to. After having statutorily armed itself in
recognition of such parens patriae right oron
principles analogous thereto, it went to the
American courts, No other person Wi
properly designed for representing the victims
as a foreign court had to recognise a right of
representation, The Govt. of India Was
permitted to represent the victims before the
American courts. Private plaintifis were also
represented by their attorneys. A Cnmmitﬁ
of three attorneys was formed before the €
proceeded before Judge Keenan. It was
lighted that the order of Judge K bt
permitted the Govt. of India to f"-‘Pmﬂ}ﬂ
victims. If there was any remote confl
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interests between the Union of India and the
victims from the theoratical point of view the
doctrine of necessity would override the
possible violation of the prineiples of natural
justice — that no man should be Judge in his
own case. Reference may be made to Hals-
bury’s Laws of England, Vol. 1, 4th Ed_, page
§9, para 73, where it was pointed that that if
all the members of the only tribunal com-
petent to determine a matter are subject to
disqualification, they may be authorised and
obliged to hear that matter by virtue of the
operation of the common law doctrine of
necessity. Reference was also made to
De Smith’s Judicial Review of Adminisira-
tive Action (4th Edn.pages 276-277). See also
G. A. Flick — Natural Justice (1379, pages
138-141). Reference was also made to the
observations of this Court in J. Mohapatra &
Co. v. State of Orissa, (1984) 4 SCC 103 :
(AIR 1984 SC 1572), where at page 112 of the
report the Court recognised the principle of
necessity. It was submitted that these were
situations where on the principle of doctrine
of necessity a person interested was held not
disqualified to adjudicate on his rights. The
present is a case where the Govt. of India only
represented the victims as a party and did not
adjudicate between the victims and the UCC,
It is the Court which would adjudicate the
- rights of the victims. The représentation of the
victims by the Govt. of India cannot be held to
be bad, and there is and there was no scope of
violation of any principle of natural justice,
We are of the opinion in the facts and the
circumstances of the case that this contention
urged by Union of Indiais right, There was no
scope of violation of the principle of natural
justice on this scare.

@ It was also urged that the doctrine of
de facto representation will also apply to the
facts and the circumstances of the present
case. Reliance was placed on the decision of
this Court in Gokaraju Rangaraju v, State of
A, P.,(1981)3SCR 474 : (AIR 1981 SC 1473)
Wwhere it was held that the doctrine of de facto
TEpresentation envisages that acts performed
Within the scope of assumed official authority
n the interest of public or third persons and
i‘m for one's own benefit, are generally to be
Tealed as binding as if they were the acts of
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officers de jure. This doctrine is founded on
good sense, sound policy and practical ex-
pediency. It is aimed at the prevention of
public and private mischief and protection of
public and private interest. It avoids endless
confusion and needless chaos. Reference was
made to the observations of this Court in
Pushpadevi Jatiav. M. L. Wadhawan, (1987)
3 SCC 367 at pp. 389-390 and M/s. Beopar
Sahayak (P) Ltd. v. Vishwa Nath, (1987) 3
SCC 693 at pp. 702 & 703 : (AIR 1987 SC
2111). Apart from the aforesaid doctrine,
doctrine of bona fide representation was™
sought to be resorted to in the circumstances.
In this connection, reference was made to
Dharampal Singh v. Director of Small
Industries Services, AIR 1980 SC 1828, D. K.
Mohammad Sulaiman v. N. C. Mohammad
Ismail, (1966) 1 SCR 937 : (AIR 1966 SC 792)
and Malkarjun 1n Shigramappa Pasare v.
Narhari Bin Shivappa, (1900) 27 Ind App 216
(PC).

@ It was further submitted that the
initiation of criminal proceedings and then
quashing thereof would not make the Act
ultra vires so far as is concerned. Learned
Attorney General submitted that the Act only
authorised the Govt. of India to represent the
victims to enforce their claims for damages
under the Act. The Govt. as such had nothing
to do with the quashing of the criminal
proceedings and it was not representing the
victims in respect of the criminal liability of
the UCC or UCIL to the victims. He further
submitted that quashing of criminal proceed-
ings was done by the Court in exercise of
plenary powers under Articles 136 and 142 of
the Constitution. In this connection, refer-
ence was made to State of U, P. v, Poosu,
(1976) 3 SCR 1005 : (AIR 1976 SC 1750),
K. M. Nanavati v. State of Bombay, (1961) 1
SCR 497 : (AIR 1961 SC 112). According to
the learned Attorney General, there is also
power in the Supreme Court to suggest a
settlement and give relief as in Ram Gopal v,
Smt. Sarubai, (1981) 4 SCC 5085, India Mica
& Micanite Industries Ltd. v, State of Bihar,
(1982) 3 SCC 182.

Learned Attorney General urged that-
the Supreme Court is empowered to act even
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outside a Statute and give relicfin Efddi;tlﬂﬂllﬂ
what is contemplated by the latter in encrm?l:
of its plenary power. This court acts not on y
as a Court of Appeal but is also a Court of
Equity. See Roshanlal Nuthiala v. Mohan
Singh,(1975)2 5CR 491 : (ATR 1973 S{? 324},
During the course of hearing of the petitions,
he informed this Court that the Govt. of India
and the State Govt. of Madhya Prgd:sh
refuted and denied any liability, partial or
total, of any sort in the Bhopal gas leak
disaster, and this position is supported by the
was, however, sub-
mitted that any claim against the Govi of
India for its alleged tortious liability was
outside the purview of the Act and such
claims. if any, are not extinguished by reason
of the orders dated 14th & 15th February,
1989 of this Court.

Learned Attorney general further
stated that the amount of $470 million which
was secured as a result of the memorandum of
settlement and the said orders of this Court
would be meant exclusively for the benefit of
the victims who have suffered on account of
the Bhopaligas leak disaster. The Govt. of
India would not seek any reimbursement on
account of the expenditure incurred suo motu
for relief and rehabilitation of the Bhopal
victims nor will the Govt. or its instrumen-
tality make any claim on its own arising from
tihs disaster. He further assured this Court
that in the event of disbursement of compen-
sation being initiated either under the Act or
under the orders of this Court, a notification
would be instantaneously issued under Sec-
tion 5(3) of the Act authorising the Commis-
sioner or any other officers to discharge
functions and exercise all or any powers
which the Central Govt, may exercise under
Section 5to enable the victims to place before
the Commissioner or the Dy, Commissioner

any additional evidence that they would like
1o be considered.

The Constitution Bench of this Court
presided over by the learned Chiefl Justice has
pronounced an order on 4th May, 1989 giving
reasons for the orders passed on 14th-15th
February, 1989. Inasmuch as good deal of
criticism was advanced before this Court
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J\H
during the hearing of the argumep,, nr,h:. R,
. oeh

of the petitioners about the
validity of the settlement da?.:dﬂp?‘tlr
February, 1989 even though the Bilisia th-)
directly in issue before us, it jg ng.:,:w iy
refer briefly to what the Eﬁnsthu%;s;w o
has stated in the said order dated gy,
1989, After referring to the facts leagin, . 3,
settlement, the Court has set oy lhﬁélmht
reasons on the following points i~ eI
:wf}a] 'Iriii":'w dTE:rdE.u.:l'E ;:1: ﬂu? arfive at the gyp, .
million dollars for an overa|] 5,
ment? (b) Why did the Court consider the
of 470 million US dollars as ‘just, equiry,
and reasonable”? (¢) Why did the Coypy q :
pronounce on ctl:tan} important lega| qu:
tions.of far-reaching importance sajd 1 2
in the appeals as to the principles of liability of
monolithic, economically entrenched my;
national companies operating with inhers iy
dangerous technologies in the developi
countries of the third world? These questiop
were said to be of great contempory
relevance to the democracies of the thiy
world. This Court recognised that thers wag
another aspect of the review pertaining to i
part of the settlement which terminated the
criminal proceedings. The questions raised on
the point in the review-petitions, the Cour
was of the view, prima facie merit considers-
tion and, therefore, abstained from saying
anything which might tend to pre-judge ths
issue one way of the other.

The basic consideration, the Count |
recorded, motivating the conclusion of the
settlement was the compelling need for urgen!
relief, and the Court set out the law’s delays |
only considering that there was a compelling
duty both judicial and humane, to SeUE
immediate relief to the victims. In doing #
the court did not enter upon any forbidact
ground, the Court stated. The Court B¢
that indeed efforts had already besn tﬂd
this direction by Judge Keenan af ¢ 1he
learned District Judge of Bhopal. Even ®
opening of the arguments in the appe
Court had suggested to learned €0

il
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whel
reach a just and fair settlement. A earin
counsel met for re-scheduling of t cour

the suggestion was reiterated.
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orded that the response of learned counsel
ositive in atlcmptmg a settlement but
X pre s?fd_ a certain degree of uneasiness
P eepticism at the prospects of success in
f:i:ﬂ' of their past experience of such negotia-
ol when, as they stated, there had been
e for med and even irresponsible criticism
e attempts at settlement,

il

Learned Attorney General had made
Jvailable 1o the Court the particulars of offers
and counter;offers made on previous occa-
<ions and the history of s-&ltia:pcm, In those

circumstances, the Court examined the prima
acie material as the basis of quantification of
g sum “’hlﬂf'ls having regard to all the cir-
.umstances including the prospect of delays
nherent in the judicial process in India and
thereafter in the matter of domestication of
the decree in th_ﬂ U.S: for the purpose of
sxecution and dln:n::’ltf:l:i that 470 million US
dollars. which upon immediate payment with
inrerest over a reasonable period, pending
sctual distribution amongst the claimants,
would aggregate to nearly 500 million US
dollars or its rupee equivalent of approxi-
mately Rs. 750 crores which the learned
atrorney General had suggested, be made the
basic of settlement, and :both the parties
accepted this direction.

The Court reiterated that the settle-
ment proposals were considered on the
premise that the Govt. had the exclusive
statutory authority to represent and act on
behalf of the victims and neither counsel had
any reservation on this. The order was also
made on the premise that the Act was a valid
law. The Court declared that in the event the
Act is declared void in the pending progeed-
ings challenging its validity, the order dated
lath February, 1989 would require to be
txamined jn the light of that decision. The
Court also reiterated that if any material was
ﬂ:?i‘t‘d before it from which a reasonable
HH“*{W:E was possible that the UCC had, at
EF ime earlier, offered to pay any sum
Eher than ‘an outright down payment of
“Fﬁig}?t million dollars, this Court would
the W“:’E}’ Initiate suo motu action requiring
ordey g icd parties to show cause Why the

ated 14th February '89 should not
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be set aside and the parties relegated to their
original positions, The Court reiterated that
the reasonableness of the sum was based not
pnly on independent quantification but the
idea of reasonableness for the present purpose
was necessarily a broad and general estimate
in the context of a settlement of the dispute
and not on the basis of an accurate assessment
by adjudication. The Court stated that the
question was, how good or reasonable it was
as a settlement, which would avoid delay,
uncertainties and assure immediate payment.
An estimate in the very nature of things,
would not have the accuracy of an adjudica-
tion. The Court recorded the offers, counter-
offers, reasons and the numbers of the per-
sons treated and the claims already made. The
Court found that from the order of the High
Court and the admitted position on the
plaintiff’s side, a reaonable prima facie
estimate of the number of fatal cases and
serious personal injury cases, was possible to
be made. The Court referred to the High
Court's assessment and procedure to examine
the task of assessing the quantum of interim
compensation. The Court referred to M. C.
Mehia's case (AIR 1987 SC 1086) reiterated
by the High Court, bearing in mind the
factors that if the suit proceeded to trial the
plaintiff-Union of India would obtain judg-
ment in respect of the claims relating to deaths
and personal injuries in the following man-
ner :— (a) Rs. 2 lakhs in each case of death;
(b} Rs. 2 lakh in each case of total permanent
disability, (¢)Rs.1 lakh in each case of
permanent partial disablement; and
(d) Rs. 50,000/~ in each case of temporary
partial disablement.

Half of these amounts were awarded
as interim compensation by the High Court,

The figures adopted by the High
Court in regard to the number of fatal cases
and cases of serious personal injuries did not
appear to have been disputed by anybody
before the High Court, this Court observed.
From those fipures, it came to the conclusion
that the total number of fatal cases was about
3000 and of grievous and serious personal
injuries, as verifiable from the records was
30,000, This Court also took into considera-
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tion that about 8 mon
a survey had been con

of identification of cases. . ;
indicated less than 10,000, In thosc circum

stances. as a rough and ready estimate, this
Court took into consideration the prima fm;l:
findings of the High Court and estimated th
number of fatal cases at 3000 where compen-
sation could range from Rs, | lakh 10 Rs. 3
jakhs. This would account for Rs. 70 crores,
nearly 3 times higher than what would have
otherwise been awarded in mmparablc Cases
in motor vehicles accident claims.

The Court recognised the effect Dt.‘
death and reiterated that loss of precious

human lives is irreparable. The law can only
hope to compensate the estate of a person
whose life was lost by the wrongful act of
another only in the way the law was equipped
to compensate 1.e, by monetary compe HSEIIPII
calculated on certain well-recognised prin-
ciples. “Loss to the estate™ which is the
entitlement of the estate and the ‘loss of
dependency” estimated on the basis of capita-
lised present value awardable to the heirs and
dependants. this Court considered, were the
main components in the computation of
compensation in fatal accident actions, but
the High Court adotped a higher basis, The
Court also took into account the personal
injury cases, and stated that these apportion-
ments were merely broad considerations
generally guiding the idea of reasonableness
of the overall basis of settlement, and
reiterated that this exercise was not a pre-
determination of the quantum of compensa-
tion amongst the claimants either individually
or category-wise; and that the determination
of the actual quantum of compensation
payable to the claimants has to be done by the
authorities under the Act, These were the
broad assessments and on that basis the Court
made the assessment, The Court believed that
this was a just and reasonable assessment
based on the materials available at that time,
f-'-?*f' Ll'aal' as the trlht::r question, namely, the vital
jurisic principles of  preat contemporary

ths after the oCccurrence

ducted for the purpose
These figures

relevance to the Third World generally, and.

to India in particular, touching problems
emerging from the pursuit of such dangerous
technologies for economic pains by multi-

Charan Lal Gahu v. U

nion of India
¥ “ A.1I.R
nationals in this case, the Coury o &

(hat these were great problems ang rehE”"““i
that there wns_nccd Lo solve a natj Sl Faley
to protect national interests from mchi:::tm?

&-

hazardous pursuits ﬂl'_ economic gaip, tr
that. Jurists, technologists and othey .., ing

7 : .
in Economics, enviroamentology ?Llli'ttrh
ology, Sociology and public health Fhug[:;

identify the areas of common concery, ,
help in evolving proper criteria which migh,
receive judicial recognition and legg San“

tion. The Court reiterated that some Ufthn:;
problems were referred to in M, C. Mehto

case (AIR 1987 SC 1086) (supra). But i, lhs
present case, the compulsions of the neeg t'u:
immediate relief to tens of thousand of suff,,.
ing victims could not wait till these quesijg,
vital though they be, were resolved i dt;:
course of judicial proceedings; and the .
mendous suffering of thousands of persgg,
compelled this Court to move into the dips.
tion of immediate relief which, this Coyp
thought, should not be subordinated tg th,
uncertain promises of the law, and when the
assessment of fairness of amount was basag
on certain factors and assumptions not dis.
puted even by the plaintiffs,

Before considering the question of
constitutional validity of the Act, in the light

of the background of the facts and circum-

stances of this case and submissions mads, i

is necessary to refer to the order dated 3rd

March, 1989 passed by the Constitution

Bench in respect of writ petitions Nos. 164/88

and 268/89, consisting of 5 learned Judges

presided over by the Hon'ble the Chief Justiee
of India, The order stated that these matiens
would be listed on 8th March, 1989 belored
Constitution Beneh for decision “on the wlr.l*’
question whether the Bhopal Gas L"fa.!'.‘
Disaster { Processing of Claims) Act, 1983 B
ultra vires", This is a judicial order passec ™|
the said Constitution Bench, This is not &
administrative order. Thus, these matier “;‘
before this Court, The question, therel?™
arises: What are these matters ? The u!'clrﬂsgil:s
order specifically states that these mi};ﬂ[;
were placed before this Bench on the

| i rires:
question” whether the Act IS H"f’“ﬂ_*mis
_Hence, these matters are not bt'ﬂns 1Fas

Bench for disposal of these writ petiti©



1990 det inati
« of the determination, one wa

rﬂs:lil < held, good and bad, and thﬁtnsl::rﬁz
‘hecomes necessary, the same cannot e
or an order cannot be passed in respect
flhﬂifﬂ [, except declaring the Act or any
e on of the Act, valid or invalid constity-
ionally as the decision might be.

0
j-.:]ir:f

el

In writ petition No. 268/ 89 there is
wnSEquenaial prayer to set aside the order
jated 14/ 15th February, 1989, But since the
order dated 3rd March, 1989 above only
suggests that these matters have been placed
wefore this Bench ‘on the sole  question’
whether the Bhopal Act is ultra virss or not, it
i not possible by virture of that order to go
into the question whether the settlement is
calid or liable to be set aside as prayed for in
the pravers in these applications.

The provisions of the Act have been
noted and the rival contentions of the parties
have been set out before. It is, however,
|ne|:cgsarj.' to reit::r.?te that the Act does not in
any way circumscribe the liability of the UCC,
UCIL or even the Govt. of India or Govt. of
Madhya Pradesh if they are jointly or sever-
ial[}' liahle. This follows from the construction
of the Act from the language that is apparent.
The context and background do not indicate
10 the contrary. Counsel for the vietimé plead
that that is so. The learned Attroney’ Géneral
accepts that position. The liability of the
|Government is, however, disputed. This Act
ja]su does not deal with any question of
jeriminal liability of any of the parties con-
cerned. On an appropriate reading of the
relevant provisions of the Act, it 1s apparent
that the criminal liability arising out of
!Ehnpa! gas leak disaster ic not the subject-
|mmter of this Act and cannot be said to have
*ibeen in any way affected, . abri.dgf:d or
medified by virtue of this Act. This was the
contention of learned counsel on behalf of the
victims, It is also the contention of the learned
Attorney General. In our opinion, it Is the
torrect apalysis and consequence of the re-

vant provisions of the Act, Hence, the
submissions made on behalf of some of the
¥ictims that the Act was bad as it abridged or
100k away the victims right to proceed crimi-
Nally against the delinquent, be it UCC or
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UCIL or jointly or severally the Govt. of
India, Govt, of Madhya Pradesh or Mr.
Arjun Singh, the erstwhile Chief Minister of
Madhya Pradesh, is on a wrong basis. There
is no curtailment of any right with respect 1o
any criminal liability. Criminal liability is not
the subject-matter of the Act. By the terms of
the Act and also on the concessions made by
the learned Attorney General, if that be so,
then can non-prosgcution in criminal liability
be a consideration or valid consideration for
settlement of claims under the Act? Thisis a
question which has been suggested and arti-
culated by learned counsel appearing for the
victims, On the other hand, it has been
asserted by the learned Attorney General that
part of the order dated 14/ 15th February,
1989 dealing with criminal prosecution or the
order of this Court was by viture of the
inherent power of this Court under Articles
136 & 142 of the Constitution. These, the
learned Attorney General said, were in the
exercise of plenary powers of this Court.
These are not consideration which induced
the parties. to enter into settlement. For the
purpose of determination of constitutional
validity of the Act, it is however necessary to
say that criminal liability of any of the
delinguents or of the parties is not the subject-
matter of this Act and the Act does not deal
with wether claims or rights arising out of
such criminal libility. This aspect is necessary
to be reiterated on the question of validity of
the Act.

We have set out the language and the
purpose of the Act, and also noted the
meaning of the expression ‘claim’ and find
that the Act was to secure the claims con-
nected with or arising out of the disaster so
that these claims might be dealt with speedily,
effectively, equitably and to the best advan-
tage of the claimants. In our opinion, Clause
(b) of Section 2 includes all claims of the -
victims arising out of and connected with the
disaster for compensation and damages or
loss of life or personal injury or loss to the
business and flora and fauna, What, however,
is the extent of liability, is another question,
This Act does not purport to or even to deal
with the extent of liability arising out of the
said gas leak disaster. Hence, it would be
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improper or
Jaising, Mr.
appearing for th

incorrect to contend as did Ms
Garg and other jearned counsel
e victims, that the Act
circumscribed the liability — criminal, puni-
tive or absolute of the parties in respect of the
leakage. The Act provides for a method or
procedure for the establishment and enforce-
ment of that Liability. Good deal of argument
was advanced before this Court on the ques-
tion that the scttlement has abridged the
liability and this Court has lost the chance of
laying down the extent of liability arising out
of disaster like the Bhopal gas leak disaster.
Submissions were made that we should lay
down clearly the extent of liability arising out
of these types of disasters and we should
further hold that Act abridged such liability
and as such curtailed the rights of the victims
and was bad on that score. As mentioned
hereinbefore, this is an argument under a
misconception. The Act does not in any way
except to the extent indicated in the relevant
provisions of the Act circumseribe or abridge
the extent of the rights of the victims so far as
the liability of the delinquents are concerned.
Whatever are the rights of the victims and
whatever claims arise out of the gas leak
disaster for compensation, personal injury,
loss of life and property, suffered or likely to
be sustained or expenses to be incurred or any
other loss are covered by the Act and the
Central Govt. by operation of Section 3 of the
Act has been given the exclusive right to
represent the victims in their place and stead.
By the Act, the extent of liability is not in any
wayv abridged and, therefore, if in case of any
industrial disaster like the Bhopal.gas leak
disaster, there is right in victims 1o recover
damages or compensation on the basis of
absolute liability, then the same is not in any
manner abridged or curtailed.

Over 120 years ago Rylands v,
Fletcher (1868) 3 HL 330 was decided in
El:.tglnnd. There A, was the lessee of certain
mines. B, was the owner of 1 mill standing on
land adjoining that under which the mines
were worked, B, desired to construct a reser-
voir, and employed competent persons, such
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; A
as engineers and a con : R,
A had worked his mines ﬂ;’h’f}“ oSty
T.hFrE were certain old Pﬂﬁsagezs Whey,
mines; these passages were W“nnr dis
vertical shafts which cummunical:: . Wil
land above, and which had also . " te
use for years, and were apparently rfll; o of
marl and the earth of the Eun'uundinﬁd With
No care had been taken by the epy Einﬂef lang,
contractor to block up these shéftsﬂ:rth:
shortly after water had been introdygeq ;
the reservoir it broke through some .::.f]mn
shafts, flowed through the old passage :ht
flooded A's mine. It was held by the Huu;;nd
Lords in England that where the awper :E
land, without wilfulness or negligence, yg,,
‘his land in the ordinary manner of its ys,
though mischief should thereby be oceasion.
ed to his neighbour, he will not be lighjs i
damages. But if he brings upon his land
anything which would not naturally cogs
upon it, and which is in itself dangerous, and
may become mischievous if not kept under
proper control, though in so doing he mayan
without personal wilfulness or negligence, ke
will be liable in damages for any mischief
thereby occasioned. In the background of ths
facts it was held that A was entitled to recover
damages from B, in respect of the injury. The
question of liability was highlighted by this
Court in M, C. Mehta's case (supra) wherza
Constitution Bench of this Court had 1o deal
with the rule of strict liability. This Courtheld
that the rule in Rylands v. Fletcher (supra)
laid down a principle that if a person whe
brings on his land and collects and keep there
anything likely to do harm and such thing
escapes and does damage to another, be 15
liable to compensate for the damage caused.
This rule applies only to non-natural user o
the land and does not apply to things nat®
rally on the land or where the escape is due'®
an act of God and an act of a stranger oft
defanlt of the person injured or where ! t
things which escape are present by the conse?
of the person injured or in certain cases W
there is a statutory authority. Thefesd :
Court observed that the rule in Ryland® _
Fletcher (supra) evolved in the 19th “ml}ﬂ 5
a time when- all the developments of 56 1




ology had not taken place, an
d tiﬂ:qnnn' afford any guidance in :vuir:::;
,Emnd“rd of liability consistent wiih the
gutional nOTMS and the needs of the
eyt day economy and social structure, In
pré gern ind ustrial society with highly deve.
1M cientific knowledge and technology
luF': hazardous or inherently dangerous
.ﬁdug.:ries are n::r:ﬂssﬂr‘.a’ to be carried on as
:nﬁ { the developmental process, Courts
E;nuld pot feel inhibited by this rule merely
A suse the new law does not recognise the
1= of strict and abmlul:c hability in case of
cnterprise engaged in  hazardous and
:sngerous activity. This Court noted that law
s o grOW 1M order to satisfy the needs of the
jast changing society and keep abreast with
. sconomic developments taking place in
he country. Law cannot afford to remain
qatic. This Court reiterated there that if it is
found necessary Lo cpnstrum a new principle
of Lability to deal with an unusual situation
which has arisen and which is likely to arise in
syrure on account of hazardous or inherently
¢angerous industries which are concomitant
+0 an industrial economy, the Court should
oot hesitate to evolve such principle of
fsbility merely because it has not been 50
dope in England. According to this Court, an
enterprise which is engaged in a hazardous or
mherently dangerous industry which poses
porential threat to the health and safety of the
persons working in the factory and residing in
the surrounding areas owes an absolute and
son-delegable duty to the community Lo
ensure that no harm results to anyone, The
enterprise must be held to be under am
“bligation 10 provide that the hazardous or
imhieremtly dangerous activity in which it is
engaged must be conducted with the highest
Handards of safety and if any harm results to
;"-""-“’E on account of an accident in the
Pération of such activity resulting, for in-
:f;’;’]':, In escape of toxic gas the enterprise is
ﬂ“h[lys and absolutely liable to compensate
bt uff"“":-’hﬂ were affected by the accident as
: ity rt social -cost for carrying on such
2 UI!? tgardless of 1.._:.rheltlhcr‘ it is l:El‘]’i‘Ed on
iny of ll;"or not. Such liability 1s not subject 10
ey ® exceptions which operate Vis-a-Vis
0us principle of strict liability under the
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ed | ¥ on a hazardous or dan-
Berous activity for its profit, the law must
presume that such permission is conditional
on the enterprise absorbing the cost of any
accident arising on account of such activity as
an appropriate item of its overheads. The
enterprise alone has the resources to discover
and guard against hazards and to provide
warning against potential hazards. This
Court reiterated that the measure of com-
pensation in these kinds of cases must be
correlated to the magnitude and capacity of
the enterprise because such compensation
must have a deterrent effect. The larger and
more prosperous the enterprise, the greater
must be the amount of compensation payable
by it for the harm caused on account of an
accident in the carrying on of the hazardous
or inherently dangerous activity by the enter-
prise. The determination of actual damages
pavable would depend upon various facts and
circumstances of the particular case.

It was urged before us that there was
an absolute and strict liability for an enter-
prise which was carrying pn dangerous opera-
tions with gases in this country. It was further
submitted that there was evidence on record
that sufficient care and attention had not been
given to safeguard against the dangers of
leakage and protection in case of leakage.
Indeed, the criminal prosecution that was

" Jaunched against the Chariman of Union

Carbide Shri Warren Anderson and others, as

indicated before, charged them along with the

defendants in the suit with delinquency in

these matters and criminal negligence in con-
ducting the toxic gas operations in Bhopal. As
in the instant adjudication, this Court is not
concerned with the determination of the
actual extent of liability, we will proceed on
the basis that the law enunciated by this Court
in M. C. Mehta's case (AIR 1987 SC 1086)
(supra) is the decision upon the basis c:r:whir:_h
damages will be payable to the victims in this
case. But then the practical guestion arises !
What is the extent of actual damages pay able,
and how would the quantum of damages be
computed ? Indeed, in this connection, it may
be appropriate to refer to the order passed by
this Court on 3rd May, 1989 giving reasons
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why the settlement was arrived at at the figure
indicated. This Court had reiterated that it
had proceeded on certain prima facie undis-
puted figures of death and substantially com-
pensating personal injury. This Court has
referred to the fact that the High Courl had
proceeded on the broader principle in M. C.
Mehta's case (supra) and on the basis of the
capacity of the enterprise because the com-
pensation must have deterrent effect. On that
badis the High Court had proceeded to
estimate the damages on the basis of Rs. 2
lakhs for each case of death and of total
permanent disability, Rs. 1 lakh for each case
of partial permanent disability and” Rs.
50,000/- for each case of temporary partial
disability. In this connection, the controversy
as to what would have the damages if the
action had proceeded, as another matter.
Normally, in measuring civil liability, the law
has attached more importance to the principle
of compensation than that of punishment.
Penal redress, however, involves both com-
pensation to the person injured and punish-
ment as deterrence. These problems were
highlighted by the House of Lords in England
in Rookes v. Barnard, 1964 AC 1129, which
indicate the difference between aggravated
and exemplary damages. Salmond on the
Law of Torts, 15th Edition at p. 30 empha-
sises that the function of damages is com-
pensation rather than punishment, but punish-
ment cannot always be ignored. There are
views which are against exemplary damages
on the ground that these infringe in principle
the object of law of torts, namely, compensa-
tion and not punishment and these tend to
impose something equivalent to find in
criminal law without the safeguards by the
criminal law. In Rookes v. Barnard (supra),
the House of Lords in England recognised
three classes of cases in which the award of
exemplary damages was considered to be
justifiable. Awards must not only, it is said,
compensate the parties but also deter the
wrong doers and others from similar conduet
in future. The question of awarding ex-
emplary or deterrent damages is said 1o have
often confused civil and eriminal functions of
law. Though it is considered by many that it is
a legitimate encroachment of punishment in
the realm of civil liability, as it operates-as a
restraint on the transgression of law which is
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for the ultimate benefit of the . . Alg
haps, in this case, had the ﬂﬂtiﬂzw'“}'. 5
one would have realised that lhcl}mcﬁt 4 u.;‘
this gas disaster might have begp, fﬂal! oy
of a concept of damages, blendin r];uu tigg
and criminal liabilities, There gpe 20th g
serious difficulties in evolving ﬂu;':ﬁ OV,
concept of punitive damages in mga a“‘*ﬂ
civil action which can be integrg.., ¥4
Enfﬂrﬂﬂd h:rr the Judimal process, Il,cd ing
have raised serious problems of n. U
proof and discovery, and interegiy, &
challenging as the task might have 5 anq
still very uncertain how far decision baseq i
such a concept would have been 3 ﬂﬂ:i;'u“
according to ‘due process’ of law accﬂr-t;:':'n
by international standards. There wers difr
culties in that attempt. But as the Pr“"iﬁ'mn‘-
stand these considerations do not maks ,
Act constitutionally invalid, Theg. ;I.l
matters on the validity of settlement. The o,
as such does not abridge or curtail damags | |
liability whatever that might be. So
challenge to the Act on the ground that thap|
has been curtailment or deprivation of ths,
rights of the victims which is unreasonable |
the situation is unwarranted and cannot be

sustained.

Mr. Garg tried to canvass before us
the expanding of horizons of human rights.
He contended that the conduct of the mult-
national carporations dealing with dangerous
gases for the purpose of development special-
ly in the conditions prevailing under the Third
World countries requires closer scrutiny and
vigilance on the part of emerging nations. He
submitted that unless courts are alert anl
active in preserving the rights of the indi
duals and in enforcing criminal and st
liability and in setting up norms compellng
the Gavt, to be more vigilant and :nfﬂ'.':.lﬁ
the sovereign will of the people ‘,—"““ﬂj;-:h L
oversee that such criminal activities “"ﬂ' :'
endanger even for the sake of developntt i, |
work economy and progress of the fﬁ? ol
the health and happiness of the peop rowil i
damage the future prospects of hcalr:héﬁ octh
and affect and pollute the ﬁ“"’itr, e
should be curbed and, according 10 ::.uéh tht
could only be curbed by insisting th{i eterrith
legal adjudication, punitive and !
punishment in the form of

damages-




™

: 1990

le i 4 e
Eﬁ pired for, it is difficult 1o

aded that norms should b
P ting how éhese kinds of da
Cons are to be permitted under condiy
Ligilance and survillence, While we app r‘igisa?:
¢ force of these arguments, and endorse his

a that norms and deterrence shoyld ha

correlate that

e € 5el up indi-

Ngerous opera-

* gspect with the  present problem in this

Jecision.

We do reiterate, as mentioned in the
Universal Declaration of Human Rights that
Penpflt are born free and the dignity of the

rsons must be recognised and an effective
remedy by competent Tribunal is one of the
curest method of effective remedy. If, there-
fore, a5 & result of this tIEgEzd}F new Con-
SCIOUSNESS arfd awareness on the part of the
people of this country to be more vigilant
shout measures and the necessity of ensuring
more strict  vigilance for permitting the
pperations of such dangerous and poisonous
gases down, then perhaps the tragic ex-
perience of Bhopal would not go in vain.

The main question, however, can-
vassed by all learned Counsel for the victims
was that so far as the Act takes away the right
of the victims to fight or establish their own
rights, it is a denial of access to justice, and it
was contended that such denial is so great a
deprivation of both human dignity and right
to equality that it cannot be justified because
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In our opinion, Secs.3 and 4 a

categorical and clear, When the expression i

explicit, the expression is conclusive, alike in
what it says and in what it does not say. These
give to the Central Government an exclusive
right to act in place of the persons who arc
entitled to make claim or have already made
claim. The expression ‘exclusive’ is explicit
and significant. The exclusivity cannot be
whittled down or watered down as suggested
by counsel. The said expression must be given
its full meaning and extent. This is cor-
roborated by the use of the expression ‘claim’
for all purposes. If such duality of rights are
given to the Central Govt. along with the
victims in instituting or proceeding for the
realisation or the enforcement of the claims
arising out of Bhopal gas leak disaster, then
that would be so cumbersome that it would
not be speedy, effective or equitable and
would not be the best or more advantageous
procedure for securing the claims arising out
of the leakage. In that view of the matier and
in view of the language used and the purpose |
intended to be achieved, we are unable to}
accept this aspect of the arguments advanced
on behalf of the victims, It was then con-
tended by the procedure envisaged by the Act, |
the victims have heen deprived and denied | -
their rights and property to fight for com- |
pensation. The victims, it has been asserted,

have been denied access to justice, Itis a great

deprivation, it was urged. It was contended |
that the procedure evolved under the Act for |
the victims is peculiar and having good deal of

disadvantages for the victims. Such special |
disadvantageous procedure and treatment is
unequal treatment, it was suggested. It was, |
therefore, violative of Art. 14 of the Con-

stitution, that is the argument advanced.

The Act does provide a special pro-
cedure in respect of the rights of the victims

and to that extent the Central Government
tnkes upon itself the rights of the victims. It is
a special Act providing a special procedure
for a kind of special class of victims, In view of
the enormity of the disaster the victims of the
Bhopal gas lead disaster, as they were placed
against the multinational and a big Indian
corporation and in view of the presence of

it would be affecting right to life, which again
cannot be deprived without a procedure estab-
lished by law which is just, fair and rea-
sonable,

- On this aspect, Shri Shanti Bhushan
tried to urge before us that Secs. 3 and 4 ol the
Act, insofar as these enjoin and empower the
Central Govt. to institute or prosecule pro-
ceedings was only an enabling provisian for
the Centra) Govt, and not depriving or dis-
abling provisions for the victims. Ms. Jai-
singh sought to urge in addition, that in order
‘0 make the provisions co nstitutionally valid,
We should eliminate the concept of exclu-
siveness 1o the Central Govt. and give the
JI'II':E“THS right to sue along with the Central

] swk ‘We are unable to accept these
Ubmissions,
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foreign contingency lawy

victims were exposed. 1 .
victims can legitimately be d escribed as aclass

by themselves different and distinet, spi‘l’ i-
ciently separate and identifiable to be entitled
to special treatment for effective, speedy,
equitable and best advantageous settlement
of their claims. There indubitably is dif-
ferentiation. But this differentiation is based
on a principle which has rational nexus w1_th
the aim intended to be achieved by Its
differentiation. The disaster being unique in
its character and in the recorded history of
industrial disasters situated as the victims
were against a mighty multinational with the

ers to whom the
he claimants and

presence of foreign contingency lawyers

' looming on the scene, in our opinion, there

were sufficient grounds for such differen-
tiation and different treatment. In treating the

" victims of the gas leak disaster differently and

providing them a procedure, which was just,
fair. reasonable and which was not un-
warranted or unauthorised by the Consti-
tution. Article 14 15 not breached. We are,
therefore. unable to accept this criticism of
the Act.

The second aspect canvassed on
behalf of the victims is that the procedure
envisaged 15 unreasonable and as such not
warranted by the situation and cannot be
treated as a procedure which is just, fair and
reasonable. The argument has to be judged by
the vardstick, as mentioned hersinbefore,
enunciated by this Court in State of Madras v,
V. G. Rao(AIR 1952 5C 196) (supra). Hence,
both the restrictions or limitations on the
substantive and procedural rights in the
impugned legislation will have to be judged
from the point of view of the particular
Statute in gquestion. No abstract rule or
standard of reasonablencss can be applied,
That question has to be judged having regard
to the nature of the rights alleged to have been
infringed in this case, the extent and urgency
of the E\’i]‘SGUght o be remedied, dispro-
portionate imposition, prevailing conditions
at the time, all these facts will have 1o betaken

into consideration. Having considered the
background, the

plight of the impoverished,

the urgency of the victims' need, the presence
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of the foreign contingency la'l.l.-}le .
procedure of settlement in Usa ir?’ the
action, the strength for the forgjpy, a5
nationals, the n2ture of injuries and g, ulti.
and the limited
participation of the victims as cony
by S.4 of the Act, the Act ¢
condemned as unreasonable,

In this connection, the Concep

“Mply
dminng ht

‘parens patriae’ in  jurisprudence may ,;'E
examined. It was contended by the l:armt

Attorney Ger]ﬂral that the State hag tak

upon itself this onus to effectively COme inm
parens patriae. We have noted the long line

Indiari decisions where, though in differ, i
contexts, the concepts of State as the Fﬂrﬂzt
of people who are not quite able tq or
competent to fight for their rights ar assen
their rights, have been utilised. It wag ¢op,
tended that the doctine of parens Patrias
cannot be applicable to the victims. How g,
concept has been understood in this country
as well as in America has been noted, Lega]
dictionaries have been referred to as nogeg
before. It was asserted on behalf of the vietims
by learned Counsel that the concept of ‘parens
patriae’ can never be invoked for the purposs
of suits in domestic jurisdiction of apy
country. This can only be applied in rtspecn:;f
the claims out of the country in foreig
jurisdiction. It was further contended that this
concepts of ‘parens patriae’ can only be
applied in case of persons who are under
disability and would not be applicable in
respect of those who are able to assert thein
own rights. It is true that victims or their
representatives are sui generis and cannot &
such due to age, mental cpacity or other
reason not, legally incapable for suing or
pursuing the remedies for the rights yet they
are at a tremendous disadvantage in R
broader and comprehensive sense of the tem
These victims cannot be considered to be anY
match to the multinational companies of
Govt. with whom in the conditions that ¢
vietims or their representatives were after t] :
disaster physically, mentally, ﬁ“a“m.a.lnﬁ
econamically and also because of the I}mﬂﬂh 8
of litigation would have to contend. I 4

situation of predicament has victims :

but significan ﬁE‘!':.E:E’ .
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legitimately be considered to be disabled,
They WeTE Il @ POsition by themselves 1o
jook after their own interesis effectively or
F,mpns:fullj.n In that background, they are
people who needed the State’s protection and
should come within the umbrella of State's
sovereignty Lo assert, establish and maintajn
their rights against the wrong doers in this
mass disaster. In that perspective, it is
jurisprudentially possible to apply the prin-
ciple of parens patriae doctine to the victims.
But quite apart from that, it has to be borne in
mind that in this case the State is acting on the
basis of the Statute itself. For the authority of
the Central Govt. to sue for and on behalf of
or instead in place of the victims, no other
theory, concept or any jurisprudential prin-
ciple is required than the Act itself. The Act
empowers and substitutes the Central Govt. It
displaces the victims by operation of Sec. 3 of
the Act and substitutes the Central Govt. inits
place. The victims have been divested of their
rights to sue and such claims and such rights
have been vested in the Central Govt, The
victims have besn divested because the
vietims were disabled. The disablement of the
victims vis-a-vis their adversaries in this
matter is a self-evident factor. If that is the
position then, in our opinion, even if the strict
application of the ‘parens patriac’ doctrine is
not in order, as a concept is a guide. The
jurisdiction of the State’s power cannot be
circumseribed by the limitations of the tradi-
tional concept of parens patriae. Jurispru-
dentially, it could be utilised to suit or alter or
adapt itself in the changed circumstances. In
the situation in which the victims were, the
State had to assume the role of a parent
protecting the rights of the victims who must
come within the protective umbrella of the
State and the common sovereignty ol the
Indian people. As we have noted the Actis an
exercise of the sovereign power of the State, It
is an appropriate evolution of the expression
of sovereignty in the situation that had arisen.
We must recognize and accept it as such,

But this right and obligation of the
State  has another aspect. Shri Shanti
Bhushan has argued and this argument has
also been adopted by other learned Counsel
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appearing for the victims that with “the
assumption by the State of the jurisdiction
and power as a parent to fight for the victims
in the situation there is an incumbent obliga-
tion on the State, in the words of Judges
Keenan, ‘as a matter of fundamental human
decency’ to maintain the victims until the
claims are established and realised from the
foreign multinationals. The major inarticu-
late premise apparent from the Act and the
scheme and the spirit of the Actis that so long
as the rights of the victims are prosecuted the
State must protect and preserve the victims.
Otherwise the object of the Act would be
defeated, its purpose frustrated. Therefore,
continuance of the payments of the interim
maintenance for the continued sustenance of
the victims is an obligation arising out of
State’s assumption of the power and tempo-
rary deprivation of the rights of the victims
and divestiture of the rights of the victims to
fight for their own rights, This is the only
reasonable interpretation which is just, fair
and proper. Indeed, in the language of the Act
there is support for this interpretation. Sec-
tion 9 of the Act gives power to the Central
Govt. to frame by notification, a scheme for
carrying into effect the purposes of the Act.
Sub-section (2) of Sec.? provides for the
matters for which the scheme may provide.
Amongst others, clause (d) of Sec. 9(2) pro-
vides for creation of a fund for meeting
expenses in connection with the administra-
tion of the scheme and of the provisions of the
Act; and clause(e) of §.9(2) covers the
amounts which the Central Govt. “may after
due appropriation made by Parliament by
law in that behalf, credit to the fund referred
to in clause (d) and any other amounts which
may be credited to such fund”. Clause (f) of
Section 9(2) speaks of the utilisation, by way
of disbursal {including apportionment) or
otherwise, of any amounts received in satis-
faction of the claims, These provisions are
suggestive but not explicit, Clause (b) of S. 10
which provides that in disbursing under the
scheme the amount received by way of
compensation or damages in satisfaction of a
claim as a result of the adjudication or
settlement of the claim by a Court or other
authority, deduction shall be made from such
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amount of the sums, if any, paid to the
claimant by the Govt. before the disbursal of
such amount, The scheme framed is also
signifieant. Clause 10 of the Scheme provides
for the claims and relief funds and includes
disbursal of amounts as relief including
interim ‘relief to persons affected by the
Bhopal gas leak disaster and CI. 11(1) stipu-
lates that disbursal of any amounts under the
scheme shall be made by the Deputy Com-
missionerto each claimant through credit in a
bank or postal saving account, stressing that
the legislative policy underlined the Bhopal
Act contemplated payment of interim relief
till such time as the Central Govt. was able to
recover from the Union Carbide full amount
of compensation from which the interim
reliefs already paid were to be deducted from
the amount payable to them for the final
disbursal. The Act should be construed as
creating an obligation on the Central Govt. to
pay interim relief as the Act deprives the
victims of normal and immediate right of
obtaining compensation from the Union
Carbide. Had the Act not been enacted, the
victims could have and perhaps would have
been entitled not only to sue the Union
Carbide themselves, but also to enter into
settlement or compromise of some sort with
them. The provisions of the Act deprived the
victims of that legal right and opportunity,
and that deprivation is substantial depriva-
tion because upon immediate relief depends
often the survival of these victims. In that
background, it is just and proper that this
deprivation is only to be justified if the Act is
| read with the obligation of granting interim
- relief or maintenance by the Central Gov-
| ernment until the full amount of the dues of
| the victims is realised from the Union Carbide
| after adjudication or settlement and then
i deducting therefrom the interim relief paid to
the victims. As submitted by learned Attorney
General, it is true that there is no actual
expression used in the Act itself which ex-
| pressly postulates or indicates such a duty or
obligation under the Act. Such an obligation
is, however, inherent and must be the basis of
properly construing the spirit of the Act. In
i our opinion, this is the true basis and will be in
'consonance with the spirit of the Act. It must
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ALg 2
be, to use the Wﬂ!l-i-';unwn Phrase ', .R' 3
marhculiatl: jzrflrmﬁ: ‘;;lpﬂl'l which thougy,

expressly stated, the Act IR ng
promise or premise 'chaj'.I:I {E:E?T;t':u- t
justified in taking upon itself the 5 hld el
obligation to proceed and prosecyye lﬁ: ang
and deny access to the courts of Jay, tﬂ““‘ﬁ
victims on their own. If it is only sq read ? i
only be held to be constitution ally vam'f‘-'an
to be borne in mind that the ]&nguagclu}ha“'
Act does not militate against this Eunslmcl.'h"’
but on the contrary, Secs.9, [0 apg En
scheme of the Act suggest that the 5|
contains such an obligation. If it is ¢ ruast"
then only meat can be put into the skeleton of
the Act making it meaningful and PUrposefy)
The Act must, therefore, be so read Ter',
approach to the interpretation of the Act ggy
legitimately be called the ‘constructive jn_|
tuition'which, in our opinion, is a permissip).
mode of viewing the Acts of Parliament, Ty,

freedom to search for ‘the spirit of the Acy o

the quantity of the mischief at which jt i |
aimed (both sunonymous for the intention off |
the Parliament) opens up the possibility of

liberal interpretation “that delicate and im..

portant branch of judicial power, the cop.

cession of which is dangerous, the dgn{a]i

ruinous”. Given this freedom it is a rael

opportunity though never to be misused and|

challenge for the Judges to adopt and give |
meaning to the Act, articulate and inart.
culate, and thus translate the intention of th:!
Parliament and fulfil the object of the Act.
After all, the Act was passed to give rehef to/
the victims who, it was thought, were unable
to establish their own rights and fight for
themselves, It is common knowledge that th:
victims were poor and impoverished. ‘How
could they survive the long ordeal of litigation
and ultimate execution of the decree or the
orders unless provisions be made for thed
sustenance and maintenance, especially wied
they have been deprived of the right to figh ;
for these claims themselves? We, therefor! |

read the Act accordingly.
the
It was, then, contended lhﬂ_:,c ;

Central Govt. was not competent mh.r;;:l cat:
the victims, This argument has purged -
vassed on various grounds, It has bee 3

gt



chat the Central Govt. owns 220 share in
pCIL and as such there is a conflict of interest
hetween the Central Gavy, and the victims,
gnd on that ground the former is disentitled 1o
represent the latter in their battle against
UCC H.T'l.] UCIL, A iﬂrgﬂ- ﬂl.lmbcr of auth-
orities on this aspect were cited, However, it is
pot necessary in the view we have taken to
deal with these because factually the Central
Govt. doesnot own any share in UCIL. These
are the statutory independent organisations,
pamely, Unit Trust of India‘and Life In-
lsurance Corporation, who own 20 to 22
share in UCIL. The Govt. has certain amount
of say and control in LIC and UTI. Hence, it
cannot be said, in our opinion, that there is
anv conflict of interest in the real sense of
matter in respect of the claims of Bhopal gas
leak disaster between the Central Govt. and
the victims. Secondly, in a situation of this
nature, the Central Govt. is the only authority
which can pursue and effectively represent the
‘victims. There is no other organisation or
Unit which can effectively represent the
victims. Perhaps, theoratically, it might have
been possible to constitute another indepen-
dent statutory body by the Govt. under its
icontrol and supervision in whom the claim of
the victims might have been vested and sub-
stituted and that Body could have been en-
itrusted with the task of agitating or estab-
lishing the same claims in the same manner as
the Central Govt. has done under the Act. But
the fact that that has not been done, in our
opinion does not in any way affect the
position. Apart from that, lastly, in our
‘opinion, this concept that where there 1s a
\conflict of interest, the person having the
\conflict should not be entrusted with the task
|of this nature does not apply in the instant
situation. In the instant case, no question of
violation of the principle of natural justice
arises, and there is no scope lor the appli-
cation of the principle that no man should be
a Judge in his own cause, The Central Govl,
Was not judging uny claim, but was fighting
and advancing the claims of the victims, In
thoge circumstances, it cannot be said that
there was any violation of the principles of
Matural justice apd such entrustment to the
Central Gowt, of the right to ventilate for the
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victims was improper or bad. The ar:]judi-l
cation would be done by the Courts, and
therefore there is no scope of the violation of
any principle of natural justice,

Along with this submission, the
argument was that the power and the right
given to the Central Govt. to fight for the
claims of the victims is unguided and un-
canalised. This submission cannot be accept-
ed. Learned Attorney General is right that the
power conferred on the Central Govt. is not
uncanalised. The power is circumscribed by
the purpose of the Act. If there is any
improper exercise or transgression of the
power then the exercise of that power can be
called in question and set aside, but the Act
cannot be said to be violative of the rights of
the victims on that scare. We have noted thel
relevant authorities on the question that how
power should be exercised is different and
separate from the question whether the power
is valid or not. The next argument on behalf
of the victims was that there was conflict of
interest between the victims and the Govt.
viewed from another aspect of the matter. It
has been urged that the Central Govt. as well
as the Govt. of Madhya Pradesh along with
the erstwhile Chief Minister of the State of
Madhya Pradesh Shri Arjun Singh were
guilty of negligence, malfeasance and non-
feasance, and as such were liable for damages
along with Union Carbide and UCIL. In
other words, it has been said that the Govt. of
India and the Govt. of Madhya Pradesh along
with Mr. Arjun Singh are joint tort-feasors
and joint wrong doers. Therefore, it was
urged that there is conflict of interest in
respect of the claims arising out of the gas leak
disaster between the Govt. of India and the
victims and in such a conflict, it is improper,
rither tllegal and unjust to vest in the Govt. of
India the rights and claims of the victims, As
noted before, the Act was passed in a
particular background and, in our opinion, if
read in that background, only covers claims
against Union Carbide or UCIL. “Bhopal gas
leak disaster” or “disaster™ has been defined in
clavse (a) of 5. 2 asthe occurrence on the 2nd and
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ird days of December, 1984 which involved
the release of highly noxious and abnormally
dangerous gas from a plantin Bhopal (beinga

plant of the UCIL, a subsidiary of the UCC of
U.5.A.) and which resulted in loss of life and

damage to property on an extensive scale,

In this context, the Act has o be
understood that it is in respect of the person

responsible, heing the person in-charge of the
UCIL and the parent company UCC. This
interpretation of the Act is further streng-
thened by the fact thata “claimant” has been
defined in clause (c) of Sec. 2 as a person who
i entitled to make a claim and the expression
“nerson” in 5. 2(e) includes the Govt. There-
fore, the Act proceeded on the assumption
that the Govt. could be a claimant being a

erson as such. Furthermore, this construc-
tion and the perspeetive of the Act is streng-
thened if a reference is made to the debate
both in Lok Sabha and Rajya Sabha to which

references have been made.

The question whether there is scope
for the Union of India being responsible or

liable as a joint tort-feasor is a difficult and
different question. But even assuming that it
was possible that the Central Government

might be liable in & case of this nature, the
learned Attorney General was right in con-
tending that it was only proper that the
Central Government should be able and
quthorised to represent the vietims. Insuch a
situation, there will be no SCOpPE of the vio-
lation of the principles of natural justice. The
doctrine of necessity would be applicableina
situation of this nature. The doctrine has been
elaborated, in Halsbury’s Laws of England;
4th Edition, p. 89, paragraph 73, where it was
reiterated that even if all the members of the
Tribunal competent to defermine a matter
were subject Lo disqualification, they might be
authorised and obliged to hear that matter by
virtue of the operation of the common law

doctrine of necessity. An adjudicator who is
subject to disqualif cation on the ground of
hias or interest in the matter which he has to
decide may in certain circumsiances be re-
quired to adjudicate if there is no other person
who 1§ competent or authorised to be adjudi-
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cator cor if 'a guorum’ caf : 3
without him or if no mh-.-?a.?;’,ﬂ:m‘fﬁ el R
nal can be constituted. In thecirey r:;:t Tribg,
the case, as mentioned Hereinbefo . "0l /8 5
Government of India is only ca “1:;, il &
represent the victims as a party, Thl;a e 1
cation, however, of the claims would ]?tljudi-
by the Cotirt. In those circumstances, aa
unable to accept the challenge on the T8 Ay
of the vio lation of principlesof naturalg'r -ond
on this score. The learned Attorney Giu““
however, sought to advance, as we nﬁm_
indicated before, his contention on g
ground of de facto validity, He :efcmdm
cr:!‘tain decisions. We are of the opinion u-,m
this principle will not be applicable. We aat
also not impressed by the plea of the :Ich:trig
of bona fide representation of the interests of
victims in all these proceedings, We are of the
opinion that the doctrine of .bona fide
representation would not be quite relevant
and as such the decisions cited by the learned
Attorney General need not be considerad.

There is, however, one other aspect of
the matter which requires consideration. The

victims can be divested of their rightsi.e. these
can be taken away from them provided those
rights of the victims are ensured to be
established and agitated by the Central Govt.
following the procedure which would be just,
fair and reasonable. Civil Procedure Code is
the guide which guides civil proceedings in
this country and in other countries procedurs
akin to Civil Procedure Code. Hence, these
have been recognised and acce pted as beingin
consonance with the fairness of the proceed-
nd in conformity with the principles of
Therefore, the procedurt
he Act has to be judes

consistent. The Act, 8

whether it is s0
dicated before, has provided the prﬁ;fﬂbf;
a

under Ss. 3 and 4. Section | | providest
provisions of the Act and of any F’ch“."f_f
t-amed thereunder shall have effect notwith-
standing anything inconsistent t
contained in any ena

Act or any instrument having effect
of any enactment other than the Act. fortte |
anything is inconsistent with the A€ t
time being, it will not have force ARC - oatit
will override those pmvisinns to the &2 e

ings a
natural justice.
envisaged under t
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Joes. The Act has not specifically contem-
jated any procedure to be {ollowed in the
action to be taken pursuant to the powers
. conferred under Section 3 except to the extent
" indicated in 5.4 of the Act. Section 5, how-
ever, authorises the Central Government to
pave the powers of a Civil Court for the
urpose of discharging the functions pur-
cpant to the autho rity vested under Ss, 3 and 4
of the Act. There is no question of Central
Government acting as a Court in respect of
the claims which it should enforce for or on
behalf or instead of the vietims of the Bhopal
gas leak disaster. In this connection, it is
necessasry to note that it was submitted that
the Act, so far as it deals with the claims of the
victims should be read in conformity with
.Civil Procedure Code and/or with' the prin-
ciples of natural justice; and unless the pro-
visions of the Act are so read it would be
viclative of Arts. 14 and 21 of the Consti-
rution in the sense that there will be depri-
vation of rights to life and liberty without
following a procedure which is just, fair and
reasonable. That 15 the main submission and
contention of the different counsel for the
victims who have appeared. The different
view points from which this contention has
heen canvassed have been noted before. On
the other hand, on behalf of the Government,
the learned Attorney General has canvassed
before us that there were sufficient safeguards
consistent with the principles of natural
justice within this Act and beyond what has
been provided for in a situation for which the
Act was enacted, nothing more could be
provided and further reading down the pro-
visions of the Act in the manner suggested
would defeat the purpose of the Act, The
aforesaid Sec. 3 provides for the substitution
of the Central Government with the right to
represent and act in place of (whether within
or outside India) every person who has made,
oris entitled to make, a claim in respect of the
disaster, The State has taken over the rights
and claims of the victims in the exercise of
sovereignty in order to discharge the con-
stitutional obligations as the parent and
Buardian of the victims who in the situation as
Placed needed the umbrella of protection,
us, the State has the power and jurisdiction
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and for: this purpose unless the Act is
otherwise unreasonable or violative of the
constitutional, provisions, RO question of
giving a hearing to the parties for Hlkl!l? over
these rights by the State ansrcs.rFur legis aau;p:ml
by the Parliament, no principle of natura
justice is attracted provided such legislation s
within the competence of ihe; iegtslralurc*
which indeed the present Act 18 within the
competence of the Parliament. We are :-E
agreement with the submission of the learn
Attorney General that Section 3 I'_Ilﬂkﬂﬁ the
Central Government the dominus litus and it
has the carriage of the proceedings, but that
does not solve the problem of what procedure
the proceedings should be carried.

The next aspect is that Sec. 4 of the
Act, which, according to the learned :‘}tt_ﬂ rney
General gives limited rights to the victims 1n
the sense that it obliges the Central Gov-
ernment to “have due regard to any matteis
which such person may require to be urged
with respect to his claim and shall, if such
person so desires, permit at the expense of
such person, a legal practitioner of his ch olce
to be associated in the conduct of any suit or
other proceeding relating to his claim™.
Therefore, it obliges the Central Government
to have ‘due regard’ to any matters, and it was
urged on behalf of the victims that this should
be read in order to make the provisions
constitutionally valid as providing that the
victims will have a say in the conduct of the
proceedings and as such must have an op-
portunity of knowing what is happening
either by instructing or giving opinions to the
Central Government and; or providing for
such directions as to settlement and other
matters, In other words, it was contended on
behalf of the victims that the victims should
be given notice of the proceedings and thereby
An pp}'{urmnit}r, if they so wanted, to advance
their wr:w;hund that to make the provisions of
5.4 meaningful and effective unless notice
wis given to victim, disabled as he is, the
assumption upon which the Act has been
enacted, could not come and make suggestion
in the proceedings. If the victims are not
informed and given no opportunity, the
purpose of S. 4 cannot be attained.

.
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On the other hand, the learned
Attorney General suggested that Sec. 4 has

been complied with, and contended that the
victims had notice of the proceedings. They
had knowledge of the suit in America, and of
the order passed by Judge Keenan. The
private plaintiffs who had gone to .i'!l.mtt'll::a
were represented by foreign contingency
lawyers who knew fully well what they were
doing and they had also joined the said suit
along with the Government of India. Learned
Attorney General submitted that S. 4 of the
Act clearly enabled the victims to exercige
their right of participation in the proceedings,
According to him, there was exclusion of
vietims from the process of adjudication but a
imited participation was provided and be-
yond that participation no further partici-
pation was warranted and no further notice
was justified either by the provisions of the
Act as read with the constitutional require-
ments or under the general principles of
natural justice. He submitted that the prin-
ciples of natural justice cannot be put into
straight-jacket and their application would
depend upon the particular facts and the
circumstances of a situation, According to the
learned Attorney General, in the instant case,
the legislature had formulated the area where
natural justice could be applied, and up to
what area or stage there would be association
of the victims with the suit, bevond that no
further application of any principle of natural
Justice was contemplated.

The fact that the provisions of the
principles of natural justice have to he com-
plied with is undisputed. This is well seltled by
the various decisions of the Court. The Indian
Constitution mandates that clearly, otherwise
the Act and the actions would he violative of
Art. 14 of the Constituion and would also bhe
destructive of Art. 19(1)(g) and negate Art, 2
of the Constitution by denying a procedure
which is just, fair and reasonable. See in this
connection, the observations of this Court in
Maneka Gandhi's case (AIR 1978 SC 397)
(supra) and Olga Tellis’s case (AIR 1986 SC
180) (supra). Some of these aspecls were
noticed in the decision of this Court in
Swadeshi Cotton Mills v. Unjon of India
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(AIR 1981 SC RIR) (supra), Thag 4 N
decision which dealt with (he quﬂstinas &
taking over of“the industries ynas the
h 3 e T
dustries (Development and Regulalmn] A
1951, The question that arose wag Whethe
wis necessary to observe the ryjes af ﬂaluI It
Justice before issuing a notification y, dfai
Sec. [BA(1) of the Act. It was held ttTr
majority of Judges that in the facts of g e
case there had been non-compliance wiy, 1;“
implied requirement of the audi alter .
partem rule of natural justice a4 the ppe
decisional stage. The order ip that cage Eﬂulni
be struck down asinvalid on that SCOTE but the
Court found that in view of the CONCesgigy
that a hearing would be afforded 14 the
company, the case was remitted to the Centry
Government to give a full, fair angd effective
hearing. 1t was held that the Phrase ‘natypy
justice’ is not capable of state and precise
definition. It could not be imprisoned in the
straight-jacket of a cast-iroq formula, Ry
of natural justice are not embodied myles,
Hence, it was not possible tg make an ey-
haustive catalogue of such rufes, This Court
reiterated that audi alteram partemisa highly
elfective rule devised by the Courts to ensurs
that a statutory authority arrives at a just
decision and it is caleulated to act asa healthy
check on the abuse or misuse of power. The
rules of natural justice can operate only in
dreas not covered by any law validly made,
The general principle as distinguished from
an absolute rule of uniform application seems
to be that where a statute does not in terms
exclude this rule or prior hearing but con-
templates a post-decisional hearing amaunt
ing to 4 full review of the original order on
merits then such a statute would be construed
as excluding the audi alteram partam rule 3t
the pre-decisional stage, If the statute W;;
lerring the power is silent with regﬂrd 1o th:i
giving ol a pre-decisional hearing 10 ! ]
person allected the administrative decisio
after post-decisional hearing was good.

inci tstice have
The principles of natural justice y

e i
been examined by this Court in lé“{:":'l“ﬁ]
India v, Tulsi Ram Patel (AIR 1983 o
(supra). It was reiterated, that the prive ™ o

e eatlon
of natural justice are not the ¢f

t




rticle 14 of the Constitution. Article 14 is
1ot the negetter of the principles of natural
astice bul their constitutional guardian. The
! rinciples ﬂ[nalﬂfﬂljﬂﬁt!ce consist, inter alia,
of the requirement that no man should be
:andgmnﬂd unheard. If, however, a legis-
ation of a Statute expressly or by necessary
implication a:xl:illudes the application of any

articular principle of natural justice then it
requires close scrutiny by the Court.

It has been canvassed on behalf of the
victims that the Code of Civil Procedure is an
instant example of what is a just, fair and
reasonable procedure, at least the principles
embodied therein and the Act would be
unreasonable if there is exclusion of the
victims to vindicate properly their views and
rights. This exclusion may amount to denial
.of justice. In any case, it has been suggested
and in our opinion, there is good deal of force
‘i this contention, that if a part of the claim
lfor good reasons or bad is sought to be
‘compromised or adjusted without at least

‘considering the views of the vietims that
'would be unreasonable deprivation of the
irights of the victims. After all, it has to be
'borne in mind that injustice consists in the
'sense in the minds of the people affected by
any act or inaction a feeling that their
grievances, views or claims have gone
unheeded or not considered. Such a feeling 15
linitself an injustice or a wrong. The law must
ibe so construed and implemented that such a
feeling does not generate among the people
for whose benefit the law is made. Right to a
hearing or representation before entering into
a compromise seems to be embodied in the
due process of law understood in the sense the
term has been used in the constitutional
jargon of this country though perhaps not
originally intended. In this connection, ref-
erence may be made to the decision of this
Courtin Sangram Singh v. Election Tribunal,
Kotah, (1955) 2 SCR | : (AIR 1955 SC 425).
The Representation of the People Act, 1951
contains Sec. 90 and the procedure of Elec-
tion Tribunals under the Act was governed by
the s:aid provision. Sub-section(2) of 5.90
Provides that “Subject to the provisions of
this Act and of any rules made thereunder,

Charan Lal Sahu v, Union of India

which requires that

every election petition shall be tried by the
Tribunal. as nearly as may be, in accordance
with the procedure a pplicable under the Code
of Civil Procedure, 1908 to the trial of suits™.
Justice Bose speaking for the Court said that
it is procedure, something designed to facili-
tate justice and further its ends, and cannot be
considered as a penal enactment for punish-
ment or penalties; not a thing designed to trip
people up rather than help them. It was
reiterated that our I
erounded on the principle of natural justice
men should not be
condemned unheard, that decisions should
not be reached behind their backs, that pro-
ceedings that affect their lives and property
should not continue in their absence and that
they should not be precluded from parti-
cipating in them. Of course, there may be
exceptions and where they are clearly defined
these must he given effect to. But taken by and
large, and subject to that proviso, our laws of
procedure should be construed, wherever
that is reasonably possible, in the light of that
principle. At page 9 of the report, Justice Bose
observed as under:

“But that a law of natural justice exists in
the sense that a party must be heard in a Court
of law, or at any rate be afforded an op-
portunity to appear and defend himself, un-
less there is express provision to the contrary,
is, we think, beyond dispute. See the obser-
vations of the Privy Council in Balakrishna
Udayar v, Vasudeva Ayvar, ILRE 40 Mad 793,
800 :(AIR 1917 PC 71) and especiallyin T. B.
Barret v. African Products Ltd., ATR 1928
PC261-261, where Lord Buckmaster said “no
forms or procedure should ever be permitted
to exclude the presentation of a litigant’s
defence”. Also Hari Vishnu's case which we
have just quoted.

In our opinion, Wallace, J, was right in
Venkatasubbiah v. Lakshminarasimham,
AIR 1925 Mad 1274, holding that “One
cardinal principle to be observed intrials by a
Court obviously is that a party has a right to
appear and plead his cause on all occasions
when that cause comes on for hearing”, and
that “it follows that a party should not be
deprived of that right and in fact the Court

. C. 1541

laws of procedure are
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has no option t
Code of Civil Pro

ivili ag accept the right
All civilised countrics
to hcard as part of the due process of lf:'l_r
where questions affecting their rights, pri )
Jeges or claims are considered or adjudicated.

s L. Kapoor v. Jagmohan, (1981)
1 SCR TE:E. at p. ?6F5 . (AIR 1981 SC 136 at
pp. 146-147), Chinnappa Reddy, J. speaking
for this Court observed that the concept that
justice must not only be done but must
manifestly be seen to be done is basic to our
system. It has been reiterated that the prin-
ciples of natural justice know of no exclu-
sionary rule dependent on whether it would
have made any difference if natural justice
had been observed. The non-observance of
natural justice is itself prejudice to any man
and proof of prejudice independently of proof
of denial of natural justice is unnecessary and
it has been said that it ill comes from a person
who has denied justice that the person who
has been denied justice, is not prejudiced.
Principles of natural justice must, therefore,
be followed. That is the normal requirement.

@ In view of the principles settled by this
Court and accepted all over the world, we are
of the opinion that in a case of this magnitude
and nature, when the victims have been given
some say by Sec.4 of the Act, in order to
make that opportunity contemplated by S. 4
of the Act, meaningful and effective, it should
be so read that the victims have to be given an
oppertunity of making their representation
before the Court comes to any conclusion in
respect of any settlement. How that oppor-
tunity should be given, would depend upon
the particular situation. Fair procedure
should be followed in a representative mass
tort action. There are instances and some of
these were also placed before us during the
hearing of these matters indicating how the
Courts regulate giving of the notice in respect
of a mass action where large number of
people’s views have to be ascertained. Such
procedure should be evolved by the Court
when faced with such a situation,

0 reﬁs'c that right, l._mtess .th,';”
cedure deprives him of it.

| @ The Act does not expressly exclude

e

i M"E]f
the application of the Code of
cedure. Section 11 of the Agt
overriding effect indicating thgat =
inconsistent with the provisions of the

should be ignored and the Act shoy)y e
Our attention was drawn to the Provisis Vi,

0. 1, R. 8(4) of the Code. Strictly EP'EEJT:IiE of

0.1, R.8 will not apply to a g . &
proceeding under the Act, It is not 3 ua: i
one having common interest with other
Here the plaintiff, the Central Goy h;

Ci.'li!.l ; F{-.'
Pl’uyidupm" i
other law including the Civil Procedure i "

replaced and divested the victims.

Learned Attorney General sUbmitteg
that as the provisions of the Code stgyq
before 1976 Amendment, the High Coyp,
had taken the view that hearing of the partjs;
represented in the suit was not necessary
before compromise. Further reference was
made to proviso to O. XXIIL R. 1. As in this
case there is no question, in our opinion, of
abandonment as such of the suit or part of the
suit, the provisions of this Rule would ako
not strictly apply. However, Order XXIII,
Rule 3B of the Code is an important and
significant pointer and the principles behind
the said provision would apply to this cas.
The said Rule 3B provides that no agreemen
or compromise in a representative suit shal
be entered into without the leave of the Court
expressly recorded in the proceedings; and
sub-rule (2) of R.3B enjoins that before
granting such leave the Court shall give notice
in such manner as it may think fit in 8
representative action. Representative s,
again, has been defined under Explanationt?
the said Rule vide clause (d) as any ut!\urﬂut
in which the decree passed may, by virtue
the provisions of this Code or of any other %
for the time being in force, bind any persor
who is not named as party to the suit. In!
case, indubitably the victims would be bo po
by the settlement though not named “‘w
suit. This is a position conceded by *"lt Ifﬁw
is 50, it would be a representative suitin e
of and for the purpose of R. 38, O-

the Code. If the principles of this R”']JHTB..]'IIJ= :

principles of natural justice then We *;r:m dbel
id be E'F ::
A 4

opinion that the principles behind 1t
applicable; and also that Sec. 4 El'l"f“f1
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onstrued in spite of the difficulties of the
process le notice and other difficulties of
making “informed decision making process
umbersome”, as canvassed by the learned
Attorney General.,

In our opinion, the constitutional
requirements, the language of the Section, the
purpose of the Act and the principles of
natural justice lead us to this interpretation of
5.4 of the Act that in case of a proposed or
contemplated settlement, notice should be
given to the victims who are affected or whose
rights are to be affected to ascertain their
views. Section 4 is significant. 1t enjoins the
Central Govt. only to have "due regard to any
-matters which siich person may require to be
urged™. So, the'obligation is on the Central
Govt. in the situation contemplated by 5. 4 to
have due regard to the views of the victims
and that obligation cannot be discharged by
the Central Govt. unless the victims are told
that a settlement is proposed, intended or
contemplated. It is not necessary that such
views would require consent of all the victims,
The Central Govt. as the representative of the
victims must have the views of the victims and
place such views before the court in such
manner it considers necessary before a settle-
ment is entered into. If the victims want to
advert to cerfain aspect of the matter during
the proceedings under the Act and settlement
indeed is an important stage in the proceed-
ings, opportunities must be given to the
victims, Individual notices may not be neces-
sary, The Court can, and in our opinion,
should in such situation formulate modalities
of giving notice and public notice can also be
given inviting views of the victims by the help
of mass media.

Our attention was drawn 10 similar
situztions in other lands where in mass
disaster actions of the present Lype or mass
calamity actions affecting lurge number o
people, notices have been given in different
forms and it may be possible to invite the
views of the victims by announcement in the
media, Press, radio, and TV ete. intimating
the victims that a certain seillement is

proposed or contemplated and inviting views
of the victims within a stipulated period. And
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having regard 1o the views, the Central Gpvt.
may proceed with the settlement of the action.
Consent of all is not a precondition as we read
the Act under S.4. Hence, the difficulties
suggested by the learned Attorney General in
having the consent of all and unanimity do
not really arise and should not deter us from
construing the section as we have.

The next aspect of the matter Is,
whether in the aforesaid light 5.4 has been
complied with, The fact that IlhEI‘L‘ was no
specific notice given to the victims as such in
this case is undisputed. Learned Attorney
General, however, sought to canvass the view
that the victims had notice and some of them
had participated in the proceedings. _W:: are,
however, unable to accept the position that
the victims had notice of the nature comn-
templated under the Act upon the underlying
principle of Order XX, R. 32 of the Code.
1t is not enough to say that the victims must
keep vigil and watch the proceeding. On
assumption under which the Act is justified 18
that the victims were disabled to defend
themselves in an action of this type. If that is
g0, then the Court cannot presume that the
victims were a lot capable and informed to be

5. C.1543

able to-have comprehended or contemplated
the settlement. In the aforesaid view of thej
matter, in our opinion, notice was necessary. |
The victims at large did not have the notice.

The question, however, is that the
settlement had been arrived at after great deal
of efforts 1o give immediate relief to the
victims. We have noticed the order dated 4th
May, 1989 passed by this Court indicating the
reasons which impelled the Court to pass the
orders on 14/ 15th February, 1989 in terms
and manner as it did. 1t has been urged before
us on behalf of some of the vietims that justice
lyas not been done to their views and claims in
respect of the damages suffered by them. It
appears to us by reading the reasons given by
this Court on 4th May, 1989 that justice
perhaps has been done but the question is, has
Justice appeared (o have been done and more
precisely, the question before this Court is:
does the Act envisage a procedure or con-
template a procedure which ensures not only
that justice is done but justice appears to have

1 'r. .
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' ensure
been done. If the procedure does not. k

b done; 57t
that justice appears to have been done,

i ton, in the back-
.42 Therefore, in out opilt i
;?lllgnd of this question We must hold !]ﬁ ::

: into
eans and entails that b#fﬂ{ﬁh': :Li::]llflﬁinis
any settlement affecting the TEN o
of the victims some kind of notl

[ 5 ¥
= 1 Il a 1.': !.I:E

manner of its giving to be consistent \:;? the
manadate and purpose of S. 4 of the Act.

@ This Court in its order -:?alecl 4th May,
1989 has stated that in passing orders on
i4th/15th February, 1989, this Eﬂ.up TE:
impelled by the necessity of urgent reliel {0 £A7

victims ‘rather than ‘to depend upon t
uncertain promise of law. TheiAct, as "‘_'"E.havt
construed, requires notice to begiven in what
form and in what manner, it:need not be
spelled out, before entering into any settle-
ment of the type with which we are concerned.
It further appears that that type of notice
which is required to be given had not been
given. The question, therefore, is what is to be
done and what is the consequence? The Act
would be bad if it is not construed-in the light
that notice before any settlement under S. 4 of
the Act was required to be given, Then arises
the guestion of consequences of not giving the
notice, In this adjudication, we are not strictly
concerned with the validity or otherwise of
the settlement, as we have indicated herein-
before. But constitutional adjudication can-
not be divorced from the reality of a situation,
or the impact of an adjudication, Consti-
tutional deductions are never made in the
vacuum. These deal with life’s problems in the
reality of a given situation. And no consti-
Litétgzi:wﬂaijeug;crﬁiﬂn s also possible unless
adiudication, Ons tr_cuences of such an
2 n. One hesitates in matters of this
¥pe where large consequences
;iu::'tur the other to put as under
put together, [t

[ﬂ"ﬂw One

whﬂ,t ﬂlhﬂrﬂ

. is well to remembor
u , 8
did Justice Holmes, that time hus upset many

fﬂigh}mg Ifaiihs and one mus always wager
NEs salvation upon some I o
. Prophecy by

:}]::;g;;npe:facl knowledge, Qur kngwlej';i

: » OUr perception of truth

: alsoc

It is true that notice was required Lo }:!‘r:ﬂgni%ﬁsl
en
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‘which we have contemplated is
‘the - settlement, or, what iz .
terminology 'as ‘pre-decisiona) 5.1 gy

dling. If notice was given, then what

-behalf of the victims by counse] tha i |

and notice has not been Biven

having rlegard to the urgency of The.m By
and having regard to the neeq for thy oy
for relief and help and having mgﬂ: Victip,
fact that so much effort has gope o l'!! to g,

basis for the settlement, we ‘gt gne "Gl
time, thought that a Pﬂﬂldgcisiﬂnalpﬁmﬁ[

in the facts and circumstances of thi fi

might be -:qnsidered to be sy
compliance with the requiremens gr[f;:'fl
o

ples of natural justice as embodied

of the Act. The reasons that impe']"ﬂ':lrts,_i !
Court to 'pass the orders of 14th) 15
February, 1989 are significant ang ':ﬂmpi b

have ‘happened? It has been suggﬁtmm:: ]l

victims had been given an opportunity ty b
heard, then they would have perhaps puhﬂe&
out, inter alia, that the amount agread to e
paid through the settlement was hup.g&gs]j.
inadequate. We have noted the evidens
available to this Court which this Courths |
recorded in its order dated 4th May, 19891
be the basis for the figure at which e
settlement was arrived at. It is further sug-
gested that if an opportunity had been given
before the settlement, then the victims would |
have perhaps again pointed out that criming |
liability could not be absolved in the mannet |
in which this Court has done on the 14th/13th
February, 1989. It was then contended that
the Central Government was itself sued a2
joint tortfeasor. The Central Governmenl
would still be liable to be proceeded inresped
of any liability to the victims if such a liabilts
is established; that liability is in no W
abridged or affected by the Act of the settle
ment entered into, It was submitted on b2
of the victims that if an opportunity dait
given, they would have perhaps point

that the suit against the Central Gove! uclk |
Government of Madhya Pradesh and ol }
could not have been ssttled bY .th";mnn 1'
promise. It is further suggested thaﬂfgwd ol
Opportunity, it would have been Fm““ sued
that the UCIL should have als h'“fj._lgﬁﬁ
One of the important requiremen®s o jod
is that people affected by an actiof 2

3 e mg— =
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¢hould have np_-pc-rlunilny to have their say
That Eppqrtu[‘n!y the victims have got w]mi
iese applications were heard and they were
heard after utmost publicity and they would
pave further opportunity when review ap-
plication against the settlement would be
hgﬂ:’d-

@ On behall of the victims, it was
suggested that the basis of damages in view of
the observations made by this Court in M.C.
Mehta's case (AIR 1987 SC 1086) (supra)
against the victims of UCC of UCIL would be
much more than normal damages suffered in
cmilar case Iagﬂinsl any other company or

arty which is financially not so solvent or
capable. It was urged that it is time in order to

‘make damages deterrent the damages must be

computed on the basis of the capacity of a
delinquent made liable to pay such damages
and on the monetary capacity of the
delinquent the quantum of the damages
awarded would vary and not on the basis of
actual consequences suffered by the vietims.
This is an uncertain promise of law. On the
basis of evidence available and on the basis of
the principles so far established, it is difficult
to foresee any reasonable possibility of
acceptance of this yardstick. And evenif it is
accepied, there are nUmMerous difficulties of
getting that view accepted internationally as a
just basis in accordance with law. These,
however, are within the realm of possibility.

@ It was contended further by Shri
Garg, Shri Shanti Bhushan and Ms, Jaising
that all the further particulars upon which the
setilement had been entered into should have
been given in the notice which was required to
be given before a settlement was sanctified or
accepted, We are unable to accept this posi-
tion., It is not necessary tha all other
particulars for the basis of the proposed
settlement should be disclosed in asuit of this
nature before the final decision, '!.-'fhnl-:vur
data was already there have been disclosed,
that, in our opinion, would have been
sufficient for the victims to be able to give
their views, if they want to. Disclosure of
further particulars are not warranted by the
requirement of principles of natural justice.
Indeed, such disclosure in this case before

8. C. 1545

finality tight jeopardise future action, if any,
necessary so consistent with justice of the
Ccase.

So on the materials available, the
victims would had to express their views. The
victims have not been able to show at all any
other point or material which would go to
impeach the validity of the settlement. There-
fore, in our opinion, though settlement
without notice is not quite proper, on the
materials so far available, we are of the
opinion that justice has been done to the
victims but justice has not appeared to have
been done. In view of the magnitude of the
misery involved and the problems in this case,
we are also of the opinion that the sctting
aside of the settlement on this ground in view
of the facts and the circumstances of this case
keeping the settlement in abeyance and giving
notice to the victims for a post-decisional
hearing would not be in the ultimate interest
of justice. It is true that not giving notice was
not proper because principles of natural
justice are fundamental in the constitutional
set up of this country, No man or no man’s
right should be affected without an opporiu-
nity to ventilate his views. We are also
conscious that justice is a psychological
yearning, in which men seek acceplance of
their view point by having an opportunity of
vindication of their view point before the
forum or the authority enjoined or obliged to
take a decision affecting their right. Yet, in the
particular situations, one has to bear in mind
how an infraction of that should be sought to
be removed in accordance with justice. In the
facts and the circumstances of this case where
sufficient opportunity is available when re-
view application is heard on notice, as
directed by Court, no further opportunity is
necessary and it eannot be said that injustice
has been done, “To do a great right™ after all,
it is permissible sometimes “to do a little
wrong”, In the facts and circumstances of the
case, this is one of those rare occasions.
Though entering into a settlement without the
required notice is wrong. In the facts and the
circumstances of this case, therefore, we are of
the opinion, to direct that notice should be
given now, would not result in dain (sic)
justice in the situation. In the premises, no
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further qanscque.r_:ii }
this Court, had it
Bench to have passed
order., wc would not

consequential order in respe

@ The sections and the sc;enr:l; i:ﬂf;:f!
pitle; Lo dutnf[miinﬁzﬁ:;“:[ haxﬁ: al%n been
distribution ol the .

i indicated before. Our attention
;?:: :: is?w?ﬂstn the provisions of the Act dﬂ; I;]‘I:,E
with the payment of compensation S- "
scheme framed lhEI!’:i:ﬂl'. I Was submitte i
S.6 of the Act enjoins appeintment by e
Central Government of an officer known as
the Commissioner for the welfare of the
victims. It was submitted that this does not
give sufficient judicial authority to Ithe_crfﬁlcer
and would be rf,-.ally !eaving the al:l_[l]djﬂﬂtlﬂn
under the scheme by an officer of the
executive nature. Learned Attorney General
has, however, submitted that for disburse-
ment of the compensation contemplated
under the Act or under the orders of this
Court, a notification would be issued under
S.6(3) of the Act authorising the Commis-
sioner or other officers to exercise all or any of
the powers which the Central Government
may exercise under S. 6 to enable the victims
to place before the Commissioner or Deputy
Commissioner any additional evidence that
they would like to adduce. We direct so, and
such appropriate notification be issued., We
further direct that in the Scheme categorisa-
tion to be done of the D{‘:pui:,’ Commissioner
_Eh':rrlll‘d be appealable to an appropriate
Judicial authority and the Scheme should be
s o AT St/ the
gorisation shguld be sl sl -'11‘ felecs

- Justiciable and judicially
reviewable — the provisions in the Act and
the Scheme should be go read. There we
large number of submissions made on hch;ﬁ‘
of the victims about amending the sch
Apart from and to the extent indicated Tbﬂgmu&
In our opinion, it would be unsafe to t; kE!
mtﬁh g:hle Eche}:n: piecemeal, The schcmﬂlir:; ;]i

aled whole and |
t:l:r amend it piece ml;gl.l E\;"H:];:]g “IESJE?E nlf:"ipqr
cEar that in respect of categorisation aﬂniit

der 1s nE
EIL:-I:EE necessary for tbnri
such a cnns:qtmnmL
have passed any SUC
et of the same.

claim, the authorit;
authorities must act on nrine
of natural Justice and act qumhjudil::;ﬂf;plﬂa
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As mentioned htmi“hﬂfnre
deal of arguments were advanceq ha[.;."
to whether the c!ause in the settleme
criminal proceedings would not be o
with and the same will remain quasheq j, ﬁdeE.d
or invalid. We hﬂ‘w'_c held that these Valig
part of the proceedings under the gy g, Mo
orders on this aspect in the order of | 4th llht
February, 1989 are not orders under (b,
Therefore, on the question of the validigy
the Act, this aspect does not arise, whﬂ!;hnf
the settlement of criminal Proceeding, e
quashing the criminal proceedings coy)g e
valid consideration for settlement or Wheths
if it was such a consideration or not i al‘ﬂntu-_[
which the Court reviewing the settlemen, ha:
to decide,

g

@ In the premise, we hold that the Ay,
constitutionally valid in the manner we H:ai |
it, It proceeds on the hypothesis that until the
claims of the victims are realised ar ul}ta'mg,,ii f
from the delinquents, namely, UCC anq|
UCIL by settlement or by adjudication apgl
until the proceedings in respect ther
continue the Central Government must pay
interim compensation or maintenance for the
victims. In entering upon the settlement i
view of 5. 4 of the Act, regard must be had 1
the views of the victims and for the purpose of
giving regard to these, appropriate notics
before arriving at any settlement, were neces-
sary. In some cases, however, post-decisional,
notice might be sufficient but in the facts and|
the circumstances of this case, no useful
purpose would be served by giving a post
decisional hearing having regard to the
circumstances mentioned in the order of this
Court dated 4th May, 1989 and having regard
to the fact that there are no further addi!iqlﬂ]
data and facts available with the vietims
which can be profitably and meaningf
presented to controvert the basis of t
settlement and further having regard 10 i
lact that the victims had their say or on 1%
behalf their views had been apitated in mﬂf |
proceedings and will have further ‘,:"F]jm;.h
mty in the pending review Pl'ﬂ'-"fwdl"gﬁ'ﬂe
further order on this aspect is necessary: |
Stclions dealing with the payment @ 'cc;m; :
pensation and categorisation sho d bet

plemented in the manner indicated pefor®: \
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The Act was conceived on the noble
comise of giving reliel and‘sutcour to the

of a tragic industrial gas leak disaster, a
concomitant evil in this industrial age of
technological advancement and develop-
ment. The Act had kindled high hopes in the
hearts of the weak and worn, wary and
forlorn. The Act generated hope of humanity.
The implementation of the Act must be with
justice. Justice perhaps has been done to the
victims situated as they were, but it is also true
that justice has not appeared to have been
done, That is a great infirmity, That is due
partly to the fact that procedure was not
strictly followed as we have understood it and
also partly because of the automsphére that
was created in the country, attempts were
made to shake the confidence of the people in
- {the judicial process and also to undermine the
eredibility of this Court. This was unfor-
tunate. This was perhaps due to misinformed
public opinion and also due to the fact that
ictims were not initially taken into con-
idence in reaching the settlement. This is a
actor which emphasises the need for ad-
erence to the principles of natural justice.
The credibility of judiciary is as important as
the alleviation of the suffering of the victims,
great as these were, We hope these adjudica-
tions will restore that credibility. Principles of
natural justice are integrally embedded in our
constitutional framework and their pristine
glory and primacy cannot and should not be
allowed to be submerged by the exigencies of
particular situations or cases. This Court
must always assert primacy of adherence 1o
the principles of natural justice in all ad-
judications. But at the same time, these must
be applied in a particular manner in particular
cases having regard to the particular cir-
cumstances. It is, thercfore, necessary 1o
reiterate that the promises made Lo the victims
and hopes raised in their hearts and minds can
only be redeemed in some measure il attempts
are made vigorously to distribute the amount
realised to the victims in accordance with the
scheme as indicated above, That would be 4
redemption to a certain extent. It will also be
necessary to reiterate that attempts should be
made to formulate the principles of law
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qumb, pale, meek and impoverished vietims

‘aftermath of that emphasise the need for

_industries on Indian soil would be granted
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|guiding the Government and the authorities
Lo pérmit- carrying on of trade dealing with
'materials and things which have dangerous
consequences within sufficient specific safe-
guards' especially in case E:ri' multinational
corporations trading in India. An awareness

- on these lines has dawned. Let action follow

that awareness. It is also nccessary to reiterate
that the law relating to damages and payment
of interim damages or compensation to the
victims of this nature should be seriously and

scientifically examined by the appropriate
aAgencies.

. The Bhopal Gas'Leak disaster and its

laying down certain norms and standards that
the Government to follow before granting

' permissions or licences for the running of|

industries dealing with materials which are of
dangerous potentialities. The Government
should, therefore, examine or have the
problem examined by an expert committee as
to what should be the conditions on which
future lcences and | or permission for running

and for ensuring enforcement of those condi-
tions, sufficient safety measures should be
formulated and scheme of enforcement in-
dicated. The Government should insist as a
condition precedent to the grant of such
licences or permissions, creation of a fund in

"8 C. 1547 ki
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anticipation by the industries to be available
for payment of damages out of the said fund
in case of leakages or damages in case of
accident or disaster flowing from neglhgent
working of such industrial operations or
failure to ensure measures preventing such
occurrence. The Government should also
ensure that the parties must agree to abide to
pay such damages out of the said damages by
procedure separately evolved for computa-
tion and payment of damages without ex-
posing the victims or sufferers of the negligent
act to the long and delayed procedure, Special
procedure must be provided for and the
industries must agree as a condition for the
grant of licence to-abide by such procedure or
to abide by statutory arbitration. The basis
for damages in case of leakages and accident
should also be statutorily fixed taking into

consideration the nature of damages inflicted, |
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the consequences thereof and the ahu]nt}:;' E:JI'{S
capacity of the parties 10 pay. Such s ?tive
also provide for deterrent puni
damages, the basis for whic _
formulated by a proper expert committee Er
by the Government. For this purpose, e
Government should have the matter examin-
ed by such body as it considers necessary and
proper like the Law Cpmpussmn or other
‘lcompetent bodies. This is vital for the future.

This case has taken 50me time. It was
argued extensively. We are grateful to counsel

-who have assisted in all these matiers. We
have reflected. We have taken some time in
pPronouncing our decision. We wanted time (0
lapse so that the heat of the moment may calm
down and propet atmosphere restored.
Justice, it has been said, is the constant anld
perpetual disposition to render every man his
due. But what is a man’s due in a particular
situation and in a particular circumstance 1s a
matter for appraisement and adjustment. It
has been said that justice is balancing. The
balances have always been the symbol of
even-handed justice. But as said by Lord
Denning in Jones v. National Coal Board
Ltd., (1957) 2 QB 55, at p.o64, let the
advocates one after the other put the weights
into the scales the ‘nicely calculated less or
more’ but the Judge at the end decides which
way the balance tilts, be it ever so slightly.
This is so in every case and every situation.

@ The applications are disposed of in
the manner and with the direction, we have

indicated above.

SINGH, J.:— @ I have gone through
the proposed judgment of my learned
brother, Sabyasachi Mukhargi, CJI. 1 apgree
with the same but I consider it necessary to
express my opinion on certain aspects,

or

@ Five years ago between the night of
December 2-3, 1984 one of the most tragic
industrial disasters in the recorded history of
mankind occurred-in the city of Bhopal, in the
State of Madhya Pradesh, as a result of which
several persons died and thousands were
%ﬁhlcd and physically incapacitated for life,

€ ecology in and around Bhopal was

n Lal Sahu v. Union of India

h should be

adversely affected and air, "-'fat-r:r'
atmosphere was polluted, its fy) exi‘n:i_
i

the
yet to be determined. Union el
Limited (UCIL) a ﬁuhsidiagarﬁl?dt “Ei
Carbide Corporation (a Transnatigp, Rigy,
poration of United States) has hun&l Cay.
{acturing pesticides at its plant Imatmn."inu-
city of Bhopal. In the process of many 0 the
of pesticide the UCIL had stored g,ts:luh
Methyl Isocyanate commonly known g4 %
a highly toxic gas. On the night of the 114
the MIC leaked from the plant in substan,
quantity causing death and misery to lﬁ
people working in the plant and those regjg;..
around it. The unprecedented catastroph
demonstrated the dangers inherent ip thE
production of hazardous chemicals mt
though for the purpose of industrial dm]il
opment. A number of civil suits for damage,
against the UCC were filed in the Unjrg
States of America and also in this county
The cases filed in USA were referred bar:l;{.u'. |
the Indian courts by Judge Keenan details of
which are contained in the judgment of my
learned brother Mukharji CJL. Since those
who suffered in the catastrophe were mostly
poor, ignorant, illiterate and ill-equipped to
pursue their claims for damages either before
the courts in USA or in Indian Courts, the
Parliament enacted the Bhopal Gas Leak
Disaster (Processing of Claims) Act 1985
(hereinafter referred to as ‘the Act) con
ferring power on the Union of India to take
over the conduct of litigation in this regardin
place of the individual claimants. The facts
and circumstances which led to the settlemsnt
of the claims before this Court have already
been stated in detail in the judgment of
Mukhariji, CJI and, therefore, I need not refer
to those facts and circumstances. The conste
tutional validity of the Act has been assalle
before us in the present petitions. If the Act B
declared unconstitutional, the settlement
which was recorded in this Court, uf
which the UCC has already depnsitﬂdhﬂ sumt
of Rs. 750 crores for meeting the claif® i
Bhopal Gas victims would fﬂﬂ‘ it {
amount of money which is already I dEPf b il
with the Registry of this Court would _“':'faﬁ._ﬁ
available for relief to the victims. LO8 i
detailed arguments were advanced h'ﬁfﬂf'?i
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5 number of days and on an anxious con-
sideration and having regard to the legal and
constitutionaltspects and especially the need
forimmediate help and relief to the victims of
the gas disaster, which is already delayed, we
have upheld the constitutional va!idiﬂ.if of the
Act. Mukharji, CJ1 has rendered a detailed
and elaborate judgment with which | respect-
fully agree. However, | consider it necessary
to say few words with regard to the steps
which should be taken by the Executive and
the Legislature 1o prevent such tragedy in
future, and to avoild the prolonged misery of
victims of an industrial disaster,

@ We are a developing country, our
national resources are to be developed in the

field of science, technology, industry and
ggriculture. The need for industrial develop-
ment has led to the establishment of a number
of plants and factories by the domestic
companies and wndertakings as well as by
Transnational Corporations. Many of these
industries are engaged in hazardous or in-
herently dangerous activities which pose
potential threat to life, health and safety of
persons working in the factory, or residing in
the surrounding areas. Though working of
such factories and plants is regulated by a
number of laws of our country, ie. the
Factories Act, Industrial Development and
Regulation Act and Workmen's Compensa-
tion Act ete. there is no special legislation
providing for compensation and damages L0
outsiders who may suffer on account of any
industrial accident. As the law stands to-day,
affected persons have to approach civil courts
for obtaining compensation and damages. In
civil courts, the determination of amount of
compensation or damages as well the linbility
of the enterprise has been bound by the
shackles of conservative principles laid down
by the House of Lords in Ryland v, J"l::luht"l'.
(186%) 3 HL 330, The principles laid therein
made it difficult to obtain adequate :I:IIIJIEIEL’-‘-
from the ente rprise and that oo only alter "‘."'
negligence of the enterprise was proved, This
continued 1o he the pnaitiun of law tll il
Constitmtion Bench of this Court in M.C.
Mehta v, Union of India, (1987) 1 5CC 395 :
(AIR 1987 SC 1086), commanly known as
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Sriram  Oleum Gas Leak case evolved
principles and laid down new norms to deal
adequately with the new problems arisingin a
highly industrialised economy. This Court
made judicial innovation in laying down
principles with regard to liability of enter-
prises carrying hazardous or inherently
dangerous activities departing from the rule
laid down in Ryland v. Fletcher. The Court
held as under :

“We are of the view that an enterprisé
which is engaged in a hazardous or inherently
dangerous industry which poses a potential
threat to the health and safety of the persons
working in the factory and residing in the
surrounding areas owes an absolute and non-
delegable duty to the community to ensure
that no harm results to anyone on account of
hazardous or inherently dangerous nature of
the activity which it has undertaken. The
enterprise must be held to be under an
obligation to provide that the hazardous or
inherently dangerous activity in which it is
engaged must be conducted with the highest
standards of safety and if any harm resulis on
account of such activity, the enterprise must
be absolutely liable to compensate for such
harm and it should be no answer to the
enterprise to say that it had taken all
reasonable care and that the harm occurred
without any negligence on its part. Since the
persons harmed on account of the hazardous
or inherently dangerous activity carried on by
the enterprise would not be in a position to
isolate the process of operation from the
hazardous preparation of substance or any
other related element that caused the harm
the enterprise must be held strictly liable for
causing such harm as a part of the social cost
of carrying on the hazardous or inherently
dangerous activity. Il the enterprise is per-
mitted to carry on an hazardous or inherently
dangerous activity for its profit, the law must
presume that such permission is conditional
on the enterprise absorbing the cost of any
aecident arising on account of such hazardous
or inherently dangerous activity as an ap-
propriate  item of its overheads. Such
hazardous or inherently dangerous activity
for private profit can be tolerated only on
condition that the enterprise engaged in such
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hazardous or inherently tangérous activity
indemnifies all those who suffer onaccount of

the carrying' on of such | ‘hazardous or

inherently dangerous activity ‘regardless ‘of
whether it is carried on carefully or not. This
principle is ‘also sustainable: on the ground
that the enterprise alone has the resource to
discover and guard against hazards or

dangers and to provide warning against
potential hazards. We would therefore hold

that where an enterprise is engaged in a
hazardous or inherently dangerous activity
and harm results to anyone on account of an
accident in the operation of such hazardous
or inherently dangerous activity resulting, for
example, in escape of toxic gas the enterprise
is strictly and absolutely liable to compensate
all those who are affected by the accident and
such liability is not subject to ‘any of the
exceptions which operate vis-a-vis the
tortious principle of strict lidbility under the
rule in Rylands v. Fletcher.”

The law so laid down made a landmark
departure from the conservative principles
with regard to the liability of an enterprise
carrying on harardous or inherently
dangerous activities,

In the instant cases there is no dispute
that UCIL a subsidiary of UCC was carrying
on activity of manufacturing pesticide and in
that process it had stored MIC a highly toxic
and dangerous gas which leaked causing vast

damage not only to human life but also to the |

flora and fauna and ecology in and around
Bhopal. In view of this Courts decision in
M.C. Mehta's case (AIR 1987 SC 1086} there
is no scope for any doubt regarding the
liability of the UCC for the damage caused to
the human beings and nature in and around
Bhopal. While entering into the settlement the
UCC has accepted its liability and lor that
reason it has deposited a sum of Rs, 750
erores in this Court, The inadequacy of the
amount of compensation under the settle-
ment was assailed by the counsel {or the
Petitioners but it 'is not necessary for us to
CXpress any opinion on thal question as
TeviEW petitions are pending before another
Constitution Bench and more so, as in the
present cases we are concerned only with the
constitutional validity of the Act,

Charan Lal Sahu v. Union of India

e Rl o B

£
fiy

ALy
The Bhopal Gas tragedy b, rai :
several important questions regardin sed
funtctioning of multi-nationals'in thirg 1;i:.r-|:lhl=
countries. After the second Woyy “fld
Colonial Rule came to end in severa] parts i

the globe, as a number of nations mu,:g
independence from foreign rule. The politicy
domination was over but the newly pom
nations were beset with various problems on
account of lack of finances and developmen

A number of multi-nationals and transpa.
tional corporations offered their services 1o
theun dfzrdc veloped and developing countrie

to provide finances and technical know-how

by setting up their own industries in those
counteries on their own terms that brought
problems with regard to the control oyer the
functioning of the transnational corpo-
rations. Multi-national companies in many
cases exploited the underdeveloped nations

and in some cases they influenced political .
and economic policies of host countries which
subverted the sovereignty of those countries.
There has been complaints against the multi-
nationals for adopting unfair and corrupt
means to advance their interests in the host
countries. Since this was a worldwide
phenomena the United Nations took up the
matter for consideration, The Economic and
Social Council of the United Nations &
tablished a Commission on Transnational
Corporations to conduct research on vario
political, economic and social aspects relating

to transnational corporations, On a EE_'FM l
and detailed study the Commission submitted  §
its Report in 1985 for evolving a Code ©
Conduct for Transnational Corporation.
Code was adopted in 1986 to which large
number of countries of the wnrldl_ﬂml |
signatories. Although it has not been :m" i
finalised as yet. The Code presents & Er]ll' :
prehensive instrument formulating th“ﬁ% o
ciples of Code of Conduct for transnati’
. : : ir enterprises
corporations carrying on their trics:
under-developed and developing En“ardiﬂi'-
The Code containg provisions reg e
ownership and control designet o ol
balance between the compeling mﬁhch
the Transnational Corporations 80€ ', -
countries. It extensively deals
political, economic, financial, $0€

=
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uestions. The Code provides for disclosure
of information to the host countries and it
also provides E.Uidf:linus for nationalisation
and compensation, obligations 1o inter-
national law and jurisdiction of Courts, The
Code lays down provisions for settlement of
disputes between the host States and an
affiliate of @ Transnational Corporation. Tt

. suggests that such disputes should be sub-

mitted to the national courts or authorities of
host countries unless amicably settled
petween the parties. It provides for the choice
of law and means for dispute settlement
arising out of contracts. The Code has also
laid down guidelines for the determination of
settlement of disputes arising out of accident
and disaster and also for liability of
Transnational Corporations and the juris-
diction of the Courts. The Code is binding on
the countries which formally accept it. It was
stated before us that India has accepted the
Code. If that be s0, it is necessary that the
Government should take effective measures
to translate the provisions of the Code into
specific actions and policies backed by ap-
propriate legislation and enforcing machinery
to prevent any accident or disaster and 1o
secure the welfare of the vietims of any
industrial disaster.

@ In the context of our national di-
mensions of human rights, right to Hﬁ?,
liberty, pollution free air and water 18
guzranteed by the Constitution under Arti-
‘cles 21, 48A and 51(g), it is the duty of the
State to take effective steps to protect the
guaranteed constitutional rights, These rights
imust be integrated and ilumined by the
|evalving international dimensions and stan-
dards, having regard to our sovereignty, s
highlighted by Cls, 9 and 13 of U N. Code of
Conduet of Transnational Corporations. The
Evalving standards of international obliga-
\lons peed 1o he respected, maintaining
dignity and sovereignty of our Ptﬂpjl'-'- Lhe
|State must take effective steps to safeguard
"ht_ constitutional rights of citizens by en-
aCling luws, The laws so made may provide

O conditjons for granting licence to Trans-

"ational Corporations, prescribing norms
?;L;l. standards for running industrics on

oo AN soil ensuring the const itutional rights
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of our people relating to life, liberty, as well ag
safety to environment and ecology to enable
the people to lead a healthy and clean life. A
Transnational Corporation should be made
liable and subservient to laws of our country
and the liability should not be restricted to
affiliate company only but the parent Cor-
poration should also be made liable for any
damage caused to the human beings or eco-
logy. The law must require transnational
corporations to agree to pay such damages as
may be determined by the statutory AgENCies
and forums constituted under it without
exposing the victims to long drawn litigation.
Under the existing civil law, damages are
determined by the Civil Courts, after a lorg
drawn litigation, which destroys the very
purpose of awarding damages. In order to
meet the situation, to avoid delay:and to
ensure immediate relief to the victims we
would suggest that the law made by the
Parliament should provide for constitution of
tribunals regulated by special procedure for
determining compensation to victims of]
industrial disaster or accident, appeal against
which may lie to this Court on limited ground
of questions of law only after depositing the
amount determined by the Tribunal. The law
should also provide for interim relief to
victims during the pendency of proceedings.
These steps would minimise the misery and

etz ot S e
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agony of victims of hazardous enterprises.

There is yet another aspect which :

needs consideration by the Government and
the Parliament. Industrial development in
our country and the hazards invalved therein,
pose a mandatory need to constitute a sta-
tutory “Induostrial Disaster Fund”, contribu-
tions to which may be made by the Gov-
ernment, the industries whether they are
transnationnl  corporations  or domestic
undertakings, public or private. The extent of
contribution may be worked out having re-
gard to the extent of hazardous nature of the

enterprise and other allied matters. The Fund
should be permanent in nature, so that money
is readily available for providing immediate
effective relief to the victims, This may avoid

delay, as has happened in the instant case in
providing effective relief to the victims. The

::ﬁ:.
. &
e
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| therefore take immediate steps for enacling
laws, having regard to these suggestions,
consistent with the international norms and
guidelines contained in the United Nations
Code of Conduct on Transnational Corpo-
| rations,

With these observations, I agree with
the order proposed by my learned brother,
Sabhyasachi Mukharji, CJI.

RANGANATHAN, J.:— Five

years ago, this country was shaken to its core
by a national catastrophe, second 1in
magnitude and disastrous effects only to the
havoc wrought by the atomic explosions in
Hiroshima and Nagasaki. Multitudes of
illiterate and poverty-striken people in and
around Bhopal suffered damage to life and
limb due to the escape of poisonous Methyl
Isocyanate (MIC) gas from one of the storage
tanks at the factory of the Union Carbide
(India) Limited (UCIL) in Bhopal, a wholly
owned subsidiary of the multinational plant,
the Union Carbide Corporation (UCC). A
number of civil suits claiming damages from
the UCC were filed in the United States of
America and similar litigation also followed
in Indian courts. Fearing the possibilities of
the exploitation of the situation by vested
interests, the Government of India enacted
the Bhopal Gas Leak Disaster (Processing of
Claims) Act, 1985 (‘the Act) to regulate the
course of such litigation. Briefly speaking, it
empowered the Union of India to take over
the conduct of all litigation in this regard and
conduet it in place of, or in association with,
the individial claimants. It also enabled the
Union Lo enter into a compromise with the
UCC and UCIL and arrive at a settlement.
The writ petitions before us have been filed
challenging the constitutional validity of this
statute on the ground that the divestiture of
the claimants’ individual rights to legal
remedy against the multinational for the
consequences of carrying on dangerous and
hazardous activities on our soil viglates the
fundamental rights guaranteed under
Arts, 14, 19 and 2] of the Constitution,

In consequence of certuin

roceedi
before Judge Keenan of the i o

U.S. District
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A1, R
Courts, the venue of the litigation shifteg
India. In the principal suit filed in India by,
Union (Civil Suit No. L113/86) orders » 1%
passed by the trial Cour in Bhopal direey;
the UCC to deposit Rs. 370 crores {redyegg t

Rs. 250 crores by the Madhya Pradesy, Hig; i
Court) as interim payment to the gas Viclimg |
pending the disposal of the suit. There yp, |
appeals to this Court in which the Uce |
contested the Court’s jurisdiction to pass 5,
order for an interim payment in a suj far
money, while the Union pleaded that 4 much
higher interim payment should haye beeq
granted. When the matter was being arguedin
this Court, a settlement was arrived g
between the Union and the UCC under which
a sum of Rs. T50 crores has been received by
the Union in full settiement of all the claims of
all victims of the gas leak against the Ucc,
The Union also agreed to withdraw certain
prosecutions that had been initiated againg
the officials of the UCC and UCIL in this
connection. |, This settlement received the
imprimatur of this Court in its orders dt. 14th
and 15th February, 1989,

It 15 unfortunate that, though the wnt
petitions before us were pending in this Court
at that time, neither their contents nor the
need of considering first the issue of the
validity of the Act before thinking of a
settlement in pursuance of its provisions seem
to have been effectively brought to the notice
of the Bench which put an end to all the
litigation on this topic in terms of the settle-
ment. The settlement thus stood approved
while the issue of validity of the Act undef
which it was effected stood undecided. When
this was brought to the notice of the abo¥®
Bench, it directed these writ petitions 10 h:.
listed before a different Bench to avoid any
possible feeling that the same Bench lﬂﬂ?bcf
coloured in its views on the issue by ‘E‘“‘uﬂﬂi :
the approval it had given to the fait accom
viz, the settlement, That is now these maité!
come before us,

The petitioners claiming to WF"‘FET; s
section of the victims are firstly, 2gain®
settlement at all being arrived at Wit 5
UCC. According to them, it is I‘.‘Wmﬂj
portant to ensure by penal “cu_m-l- o i

E
(5 A



& i
1990

mu]linminnal curpqraﬁuns do not play with
the lives of people in developing and under
developed countries than to be satisfied with
mere compensation for injury and that the
criminal prosecutions initiated in this case
should have been pursued. Secondly, they are
of the view that the amount for which the
claims have been settled is a pittance, far
pelow the amount of damages they would
have been entitled to, on the principles of
strict, absolute and punitive liability enun-
ciated by this Court in Mehta's case, (1987) 1
SCR&19:(AIR 1987 SC 1086), Th{rdly, their
grievance is that no publicity at all was given,
before this Court passed its order, to enable
individual claimants or groups of them to put
forward their suggestions or objections to the
settlement proposed. their interests were
sealed, thev say, without complying with
glementary principles of natural justice. They
contend that the provisions of an Act which
has made such a settlement possible cannot be
constitutionally valid.

The arguments before us ranged over a very
wide ground, covered several issues and ex-
tended to several days. This Bench has been
placed in somewhat of a predicament as it has
to pronounce on the validity of the provisions
of the Actin the context of an implementation
of its provisions in a particular manner and,
though we cannot (and do not) express any
views regarding the merits of the settlement,
we are asked to consider whether such
settlement can be consistent with a correct
and proper interpretation of the Act tested on
the touchstone of the fundamental nghts
guaranteed under the Constitution, Mukhar-
ji, C.J., has outlined the issues, dealt ela-
borately with the contentions urged, and
given expression to his conclusions in @
learned, elaborate and detailed judgment
which we have had the advantage ol perusing
in draft. Our Jearned brother K. N. Singh, J.,
has also highlighted certain aspects in his
separate judgment. We are, in large measure,
in agreement with them, but Shmﬂfi like to say
afew words on some of the issues in this case,
particularly those in regard 1o which our
approach has been somewhat different.

The issue regarding the validity o the
1990 S. C./98 1X G—2
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Act turns principally on the construction of
Secs, 3 and 4 of the Act. We are inclined to
hold that the fact that a settlement has been
effected, or the circumstances in which or the
amount for which the claims of the victims
have been settled, do not have a bearing on
this question of interpretation and have to be
left out of account altogether except as pro-
viding a contextual background in which the
question arises. Turning therefore to the
statute and its implications, the position is
this. Every person who suffered as a con-
sequence of the gas leak had a right to claim
compensation from the persons who, accord-
ing to him, were liable in law for the injury
caused to him and also a right to institute a
suit or proceeding before any Court or
authority with a view to enforce his right to
claim damages. In the normal course of
events, such a claimant who instituted a suit
or proceeding would have been at complete
liberty to withdraw the said suit or proceeding
or enter into any compromise he may choose
in that regard. Section 3 undoubtedly takes
away this right of the claimant altogether:
(a) except to the limited extent specified in the
proviso to S. 3(3) and (b) subject to the pro-
visions of 5.4, for this section clearly states
that it is the Central Government and the
Central Government alone which has the
right to represent and act in place of the
claimants, whether within or outside India,
for all purposes in connection with the
enforcement of his claims. We may f[irst
consider how far the main provision in S, 3
(leaving out of account the proviso as well as
5. 4) is compatible with the Constitution.

The first question that arises is whether the
legisiature is justified in depriving the claim-
ants of the right and privilege of enforcing
their claims and prosecuting them in such
manner as they deem fit and in compulsorily
interposing or substituting the Government in
their place. We think that, to this question,
there can be only one answer. As pointed out
by our learned brother, the situation was such
that the victims of the tragedy needed o be
protected against themselves as their adver-
sary was a mighty multi-national corporation
and proceedings to a considerable extent had
been initiated in a foreign country, where the
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conduct of the cases was entlr:ustr:ld to fu;e;sln
= stem of litigation which 15
Jawyers under a sYs lity of
unfamiliar to us here. In the stark reality |

the situation, it cannol even be gla}JSlb}E
contended that the large number of victims 0

the pas leak disaster should have been left Lo
tend for itself and merely provided with some
Jegal aid or one type of another. It 1§ necessary
to remember that, having regard to the
identity of the principal grou nd of claim of all
the vietims, even if a single victim was not
diligent in conducting his suit or entered into
a compromise or submitted to a decree
judging the issues purely from his individual
point of view, such a decision or decree could
adversely affect the interests of the innumer-
able other victims as well. In fact, it appears
that & settlement between one set of claimants
and the adversary corporation was almost
‘mminent and would perhaps have been
through out for the timely intervention of the
Government of India. The battles for the
enforcement of one’s rights was bound to be
not only prolonged but also very arduous and
expensive and the decision of the legislature
that the fight against the adversary should be
consolidated and its conduct handed over to
the Government of India — it may perhaps
have been better if it had been handed over to
an autonomous body independent of the

Government but, as pointed out by our

learned brother, the course adopted was also
not objectionable — was perhaps the only
decision that could have been taken in the
circumstances, This is indeed a unigue situa-
tion in which the victims, in order to realise to
the best advantage their right against UCC,
had to be helped out by transposing that right
to be enforced by the Government,

We did not indeed understand any learned
Counsel before us to say that the legislature
erred in entrusting the Government of India
with the responsibility of fighting lor the
victims, The only grievance is that in the
process their right 1o take legal proceedings
should not have been completely taken away
a}-.d that they should also have had the liberty
of participating in the proceedings ri
through. In fact, though Ihepﬂcl co nle%npiagllg;
the Central Government to completely act in
place of the victims, the Government of India
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has not in fact displaced them gy, i
all the proceedings pending in this ¢
well a: those before Judge Eur::

Government of India has condyg
proceedings but the other victims o,
them as chose to associate the msalv“?
proceedings by becoming parties y,
shut out from taking partin the pr ¢ noy
In fact, as the learned Attorney Gor o
pointed out, one of the groups of Htiganu“-“
ghr[: great assistance to the trial Jug cig
Bhopal. But even if the provisions of § 3
heen scrupulously observed and the ﬂﬂ}rﬁe nd
; Sof
all parties, other than the Central Govery
ment, had been got deleted from the array H
parties in the suits and proceedings pending;
this country, we do not think that the I'm;I[:
would have been fatal to the interests of g,
litigants. On the contrary, it enabled th
litigants to obtain the benefit of all legy
expertise at the command of the Governmey
of India in exercising their rights against the
Union Carbide Corporation. Such represen-
tation can well be justified by resort to 3
principle analogous to, if not precisely the
same as that of, “parens patriae”. A victimef
the tragedy is compelled to part with a
valuable right of his in order that it mightbe
more efficiently and satisfactorily exploitsd |
for his benefit than he himself is capable of. I
is of course possible that there may be =
affluent claimant or lawyer engaged by him,
who may be capable of fighting the litigation
better, It is possible that the Government ol
India as a litigant may or may not be abl 8
pursue the litigation with as much deter-
mination or capability as such a litigant But
in a case of the present type one should nok B¢
confounded by such a possibility. Ther i
more indigent litigants then affluent “’::i
There are more illiterates than enlight®
ones. There are very few of the claim i '
capable of finding the financial where#"
required for fighting the litigation. oy e
of them are capable of prosecutiné Su”ﬂ
litigation in this country not 10 $P¢ f' ™ }
necessity to run to a foreign “““W-l
financial position of UCIL W& o st -
compared to the magnitude of the Etm'ﬁ;ﬂ,]f :
could arise and, though Eventu_ﬂﬂf mﬂ"ﬂ 4
had to be pitched on our own soih 87558
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| as final recourse to legal proceedin 51
indeed inevitable. In this situation, the legis-
ature was perfectly justified in coming to the
id of the victims with this piece of I gislation
and 'in asking the Central Government o
choulder the responsibility by substituting
iself in place of the victims for all purposes
connected with the claims. Even if the Act had

rovided for a total substitution of the

Government of India in place of the victims
and had completely precluded them from
exercising their rights in any manner, it could
perhaps have still been contended that such
deprivation was necessary in larger public
lintersst.

But the Act is not so draconian in its
content. Actually, as we have said a little
earlier, the grievance of the petitioners is not
so0 much that the Government was entrusted
with the functions of a dominus litus in this
litigation. Their contention is that the whole
object and purpose of the litigation is to
promote the interests of the claimants, to
enable them to fight the UCC with greater
strength and determination, to help them
overcome limitations of time, money and
legal assistance and to realise the best com-
pensation possible consistent not only with
the damage suffered by them but also consis-
tent with national honour and prestige. It is
suggested that the power conferred on the
Government should be conmstrued as one
hedged in by this dominant object. A
divestiture of the claimant’s rights in this
situation would be reasonable, it is said, only
f the claimant’s rights are supplemented by
the Government and not supplanted by it.

Assuming the correctness of the argument,
the provisions of the proviso to Sec. 3(3) and
of S.4 furnish an answer to this contention,

hile the provision contained in the man
Part of Sec. 3 may be suflicient to enahble the

Overnment of India to claim to represent the
“&imants and initiate and conduct suits or
pmcf"fdiﬂﬁﬂnlheir behalf, the locus standi of
el 2vernment of India in suits | iled by other

“Imants before the commencement of the
€l outside Indin would naturally depend
inlig’:h:chc discretion of the Courl enquiring
matter. That is why the proviso 1o S. 3
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makes the right of the Government of Indiato
represent and act in place of the victims in
such proceedings subject to the permission of
the Court or authority where the proceedings
are pending. It is of course open to such Court
to permit the Central Government even to
displace the claimants if it is satisfied that the
authority of the Act is sufficient to enable it to
do so. In the present case it is common ground
that the proceedings before Judge Keenan
were being prosecuted by the Central Gov-
ernment along with various individual claim-
ants. Not only did Judge Keenan permit the
association of the Government of India in
these proceedings but the Government of
India did have a substantial voice in the
course of those proceedings as well.

Again Section 4 mandates that, notwith-
standing anything contained in Sec.3, the
Central Government, in representing and
acting in place of any person in relation to any
claim, shall have due regard to any matters
which such person may require to be urged
with respect to his claim. It also stipulatas that
if such person so desires, the Central Gov-
ernment shall permit, at the expense of such
person, a legal practitioner of his choice to be
associated in the conduct of any suit or other
proceeding relating to his claim. In other
words, though, perhaps, strictly speaking,
under Sec.3 the Central Government can
totally exclude the victim himself or his legal
practitioner from taking part in the pro-
ceedings {except in pending suits outside
India), Section4 keeps the substance of the
rights of the victims intact, It enables, and
indeed obliges, the Government to receive
assistance {rom individual claimants o the
extent they are able to offer the same. If any of
the victims of their legal advisers have any
specific aspect which they would like to urge,
the Central Government shall take it into
pecount, Again if any individual elaimant at
his pwn expense retains a legal practitioner of
his own choice, such legal practitioner will
have ta be associated with the Government in
the conduct of any suit or proceeding relating
to his claim. Sections 3 and 4 thus combine
together the interests of the weak, illiterate,
helpless and poor victims as well as the |
interests of those who could have managed
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for themselves, even without the help of '-h’dE
enactment, The combination thus enwsﬂile]
enables the Government to fight the battle
with the foreign adversary with the full aid
and assistence of such of the yictims of their
legal advisers as are in a position to ﬂﬂ' er any
such assistance. Though Sec. 3 demeslthc
| claimants the benefit of being eq nominee
parties in such suits or proceedings, Sec. 4
preserves fo them substantially all that they
' can achieve by proceeding on their own. In
| other words, while seeming to deprive the
claimants of their right to take legal action on
their own, it has preserved those rights, to be
exercised indirectly. A conjoint reading of
Ss. 3 and 4 would, in our opinion, therefore,
| show that there has been no real total
deprivation of the rights of the claimants to
enforce their e¢laim for damages in appro-
priate proceedings before any appropriate
forum. There is only a restriction of this right
which, in the circumstancqs, 15 totally rea-
sonable and justified. The validity of the Act
1s. therefore, not liable to be challenged on
this ground.

The next angle from which the validity of
the provision 1s attacked is that the provision
enabling the Government to enter into a
compromise is bad. The argument runs thus
The object of the legislation can be furthered
only if it permits the Government to prosecute
the litigation more effectively and not if it
enables the Government to withdraw it or
tnter into a compromise. According to them,
the Act fails the impecunious victims in this
vitzl aspect. The authority conferred by the
Act on the Government to enter into a
settlement or compromise, it is said, amounts
10 an absolute negation of the rights of the
claimants 1o compensation and is capable of
being so exercised to render such rights totally
valueless, as in fact, it is said, has happened,

It appears to us that this contention pro-
| ceeds on a misapprehension, Iy IS common

Charan Lal Sahu v. Union of India
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Thers were possibilities that the litigatj,

may have to be bought out to the bitter finigh
There were possibilities that the UCC might
be willing to adequately compensate ; t
victims either on their own or at the insisten,
of the Governments concerned. There Vras
also the possibility, which had already beep i
evidence before Judge Keenan, that the prq_
ceedings might ultimately have to end iy s
negotiated settlement. One notices that i,
most of the mass disaster cases reporteg
procecdings finally and in a compromjge i;‘
only to avoid an indefinite polongation of the
agonies caused by such litigation. The Jegjs.
lation, therefore, cannot be considered to he|
unreasonable merely because in addition tq
the right to institate a suit or other pro-|
ceedings It also empowers the Government tq
withdraw the proceedings or enter into a
COMpPTomise.

Some misgivings were expressed, in the
course of the hearing, of the legislative
wisdom (and, hence the validity) of entrusting
the carriage of these proceedings and, in
particular, the power of settling it out of
Court, to the Union of India. It was con-
tended that the Union is itself a joint tort-
feasor (sued as such by some of the victims)|
with an interest (adverse to the victims) in|
keeping down the amount of compensation
payable to the minimum so as to reduce its|
own liability as a joint tort-feasor. It seems to|
us that this contention is misconceived. As
pointed out by Mukharji, C.J., the Union of|
India itself is one of the entities affected by the
gas leak and has a claim for compensation
from the UCC quite independent of the other|
victims. From this point of view, it is in the|
same position as the other victims and, in the
litigation with the UCC, it has every interest,
in securing the maximum amount of com-|
pensation possible for itself and the other
vietims, It is, therelore, the best agency in the|
circumstances that could be looked up to fﬂTJ'
lighting the UCC on its own as well as on

| knuwlcjjjg,& that any authority given 1o con-
| duct a Itigation cannot be effective unless it is
accompanied by an authority to withdrgw D.r
| settle the same if the circumstances ca)| for it
| The vagaries of a litigation of this magnitude
and intricacy could not be fully anticipateq

behall of the victims, The suggestion that the|
Unioen is a joint tort-feasor has been stoutly
resisted by the learned Attorney General, But,
even assuming that the Union has }Dm"'
liability in the matter, we fail to see how itcan
derive any benefit or advantage by entering
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into @ low settlement with the UCC, As is

ointed out later in this judgment and by
pukharii, €. J., the Act and Scheme there-
undet have provided for an ohjective and
quasi-j udicial determination of the amount of
damages payable to the vietims of the tragedy.
There is no basis for the fearex pressed during
the hearing that the officers of the Govern-
ment may not be objective and may try to cut
down the amounts of compensation, so as not
toexceed the amount received from the UCC.
Itis common ground and, indeed, the learned
Attorney General fairly conceded, that the
settlement with the UCC only puts an end to
the claims against the UCC and UCIL and
does not in any way affect the victims’ rights,
if any, to proceed against the Union, the State
of Madhya Pradesh or the Ministers and

officers thereof, if so advised. If the Union

and these officers are joint tori-feasors, as
alleged, the Union will not stand to gain by
allowing the claims against the UCC to be
settled for alow figure. On the contrary it will
be interested in settling the claims against the
UCC at as high a figure as possible so that its
own liability as a joint tort-feasor (if made
out)can be correspondingly reduced. We are,
therefore, unable to see any vitiating element
i the legislation insofar as it has entrusted the
responsibility not only of carrying on but alse
of enitering into a settlement, if thought fit.

Nor is there basis for the contention that
the Act enables a settlement to be arn:ved at
without a proper opportunity to the claimants
to express their views on any proposals for
seitlement that may be mooted. The right of
the ¢laimant under Sec, 4 to put forward his
suggestions or to be represented .h:" ﬂliﬂgﬂl
practitioner to put forth his own views in the
conduct of the suit or other proceeding cer-
tainly extends to everything connected with
the suit or other proceeding, If, in the course
of the proceedings there should arise any
question of compromise or settlement, 1L 18
Open to the ¢laimants to oppose Lhe same and
10 urge the Central Government to have
"egard 1o specific aspects in arriving at a
Seltlement, Equally it is open to any claimant
'o emplay a egal practitioner to ventilate his
Upinions in regard to such proposals for
*Ettlement, The provisions of the Act, read by

5. C. 1557

themselves, therefore, guarantee a complete
and full protection to the rights of the
claimants in every respect. Save only that they
cannot file a suit themselves, their right to
acquire redress has not really been abridged
by the provisions of the Act, Sections 3 and 4
of the Act properly read, in our opinion,
completely vindicate the objects and reasons
which compelled Parliament to enact this
piece of legislation. Far from abridging the
rights of the claimants in any manner, these
provisions are so worded as to enable the
Government to prosecute the litigation with
the maximum amount or resources, efficiency
and competence at its command as well as
with all the assistance and help that can be
extended to it by such of those litigants and
claimants as are capable of playing more than
a mere passive role in the litigation.

But then, it is contended, the victims have
had no apportunity of considering the settle-
ment proposals mooted in this case before
they were approved by the Court. This aspect
is dealt with later.

@ One of the contentions before us was
that the UCC and UCIL are accountable to
the public for the damages caused by their
industrial activities not only on a basis of
strict liability but also on the basis that the
damages to be awarded against them should
include an element of punitive liability and
that this has been lost sight or while ap-
proving of the proposed settlement. Refer-
ence was made in this context to M.C.
Mehta's case (AIR 1987 SC 1086) (supra).
Whether the settlement should have taken
into account this factor is, in the first place, a
moot question. Mukharji, C. I. has pointed
out — and we are inclined to agree — that this
is an “uncertain province of the law™ and it is
premature to say whether this yvardstick has
been, or will be, accepted in this country, not
to spenk of its international acceptance which
may be necessary should occasion arise for
executing a decree based on such a vardstick

in another country. Secondly, whether the

settlement took this into account and, if not,
whether it is bad for not having kept this basis
in view are questions that touch the merits of
the settlement with which we are not con-

L
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cerned. So we feel we should express no
opinion here on this issue. It is too far-
fetched, it seems to us, to contend that the
provisions of the Act permitting the Union of
India to enter into a compromise should be
struck down as unconstitutional because they
have been construed by the Union of India as
enabling it to arrive at such a settlement,

The argument is that the Act confers a
discretionary and enabling power in the
Union to arrive at a settlement but lays down
no guidelines or indications as to the stage at
which, or circumstances in which, a settle-
ment can be reached or the type of settlement
that can be arrived at; the power conferred
should, therefors, be struck down as un-
guided, arbitrary and uncanalised. It is
difficult to accept this contention. The power
1o conduct a litigation, particularly in a case
of this type, must, to be effective, necessarily
carry withit a power tosettle it at any stage. It
is impossible to provide statutorily any de-
tailed catalogue of the situations that would
justify a settlement or the basis or terms on
which a settlement can be arrived at. The Act,
moreaver, cannot be said to have conferred

| any unguided or arbitrary discretion to the

Union in conducting proceedings under the

| Act. Sufficient guidelines emerge from the
| Statement of Objects and Reasons of the Act
| which makes it clear that the aim and purpose
' of the Act is to secure speedy and effective

redress to the victims of the gas leak and that
all steps taken in pursuance of the Act should

| be for the implementation of the object,

Whether this object has been achicved by a

panic,:u!ar settlement will be a different
| question but it is altogether impossible to say
 that the Act itself is bad for the reason alleged,
We, therefore, think it necessary to clarily, for
our part, that we are not called upon to
CXpress any view on the observations in

Mehta's case (AIR 1987 SC 108G
. and sh
not be undersiood as having dﬂn}c- 50, iR

@. Shri Shantj Bhushan, who s
the Union's stand as to the validity n?{‘lfenizf
hnw;mrl, maqc his support conditional nr;
reading into its provisions an obligation on
the part of the Union 1o make interim
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payments towards their mainteq,

1
other needs consequent on the tra CF ang o

S : ¢ |
the suits filed on their behalf uhimilgih untj]

tangible results. That a modern welfar, g:f!d
is under an obligation to give succoy , ate

 kinds of assistance to people in distress ga

not at all be gainsaid. In point of fact a1,
pointed out by the learned Chief Justips 1;1
provisions of the Act and Scheme T.hereu;mﬁ
ENVISAZE [ntepm payments to the 'urir.rtir:".a; 50
there is nothing objectionable in this Act o
this aspect. However, our learned brother g
accepted the argument addressed by Sy
Shanti Bhushan which goes one step furthe;
viz. that the Act would be unconstitutiona]
unless this is read as a major inarticulate
promise” underlying the Act. We douly
whether this extension would be justified for
the hypothesis underlying the argument is, in
the words of Sri Shanti Bhushan, that had the
victims been left to fend for themselves, they
would have had an “immediate and normal
right of obtaining compensation from the
Union Carbide™ and, as the legislation has
vested their rights in this regard in the Union,
the Act should be construed as creating an
obligation on the Central Government to
provide interim relief. Though we would
emphatically reiterate that grant of interim
relief to ameliorate the plight of its subjectsin
such a situation is a matter of imperative
obligation ¢gn the part of the State and not
merely ‘a matter of fundamental human
decency’as Judge Keenan put it, we think that
such abligation flows from its character as d
welfare State and would exist irrespcc!i\‘e ﬂf_
what the Statute may or may not provide. In)
our view the validity of the Act does ot
depend upon its explicitly or implicit

providing for interim payments. We say ths' |

[or two reasons, In the first place, it was, and
perhaps still is, a moot question whether 8
plaintiff suing for damages in tort would b
entitled to advance or interim paymﬂﬂﬁl‘:
anticipation of a decree, That was, indeed, B2
main point on which the interim ordersin !

case were challenged before this Court and, i) -

£
the context of the events that took P

remains undecided. It may be mentiﬂﬂ‘d 2 i

that no decided case was brought 10
notice in which interim payment was ord
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ing disposal of an action in tort in this
country. May be there is a strong case for
ordering INLENm payments in such a case but
in the absence of full and detailed consid-
eration, It cannot be assumed that, left to
themselves, the victims would have been
entitled to a “normal and immediate” ri ghtto
s such payment. Secondly, even assumin g such

| right exists, all that can be said is that the

| Gtate, which put itself in the place of the
victims, should have raised in the suit a
demand for such interim compensation —
which it did — and that it should distribute
among the victims such interim compensation
| as it may receive [rom the defendants, To sy
that the Act would be bad if it does not
provide for payment of such compensation by
ithe Government irrespective of what may
'happen in the suit is to impose on the State an
| gbligation higher than what flows from its
|I::e'mg subrogated to the rights of the victims,
IAs we agree that the Act and the Scheme
~Iﬂ1treunder envisage interim relief Lo the
'victims, the point is perhaps only academic.
{But we felt that we should mention this as we
\are not in full agreement with Mukharji, C.J.,
on this aspect of the case,

@ The next important aspect on which
much debate took place before us was re-
garding the validity of the Act qua the pro-
cedure envisaged by it for a compromise or
settlement. It was argued that if the suit is
considered as a representative suil no com-
promise or settlement would be possible
without notice in some appropriate manner to
all the victims of the proposed settlement and
an opportunity to them to. ventilate their
views thereon (vide Order XXIII, Rule 33,
C.P.C.). The argument runs thus: 8. 4 of the
Act either incorporates the safeguards of
these provisions in which event any setile ment
eifected without compliance with the spirit, il
not the letter, of these provisions would be
ultra vires the Act. Or it does not, in which
Event, the provisions of Sec. 4 would be bad as
making possible an arbitrary deprivation of
' vietims® rights being inconsistent with,
4nd derogatory of, the basic rules established

¥ the ordinary Law of the land viz. the Code

of Civi Procedure, We are inclined to take the
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view that it is not possible to bring the suits
brought under the Act within the categories of
represeniative action envisaged in the Code of
Civil Pracedure, The Act deals with a class of
action which is sui generis and for which a
special formula has been found and encap-
suled in Sec. 4. The Act divests the individual
claimants of their right to sue and vests it in
the Union. In relation to suits in India, the
Union is the sole plaintiff, none of the others
are envisaged as plaintiffs or respondents.
The victims of the tragedy were s0 nUmMEerous
that they were never defined at the stage of
filing the plaint nor do they need to be defined
at the stage of a settlement, The litugation 1s

carried on by the State in its capacity, not |

exactly the same as but somewhat analogous
to that of a “parens patriae”. In the case of a
litigation by a karta of a Hindu undivided
family or by a guardian on behalf of a ward,
who is non-sui juris, for example, the junior
members of the family or the wards, are not to
be consulted belore entering into a settlement.
In such cases, the Court acts as guardian of
such persons to scrutunise the settlement and
satisfy itself that it is in the best interest of all
concerned. If it is later discovered that there

has been any fraud or collusion, it may be |

open to the junior members of the family or
the wards to call the karta or guardian to
account but, barring such a contingency, the
settlement would be effective and binding. In
the same way, the Union as “parens patriae™
would have been at liberty to enter into such
settlement as it considerad best on its own and
seek the Court’s approval therefor.

However, realising that the litigation is
truly sought on behalf and for the benefit of
innumerable, though not fully identified,
victims the Act has considered it necessary to
assign a definite role to the individual elaim-

ants and this is spelt out in Sec. 4. This section
directs — ' "

(1) that the Union shall have due regard to
any matters which such person may require to
be urged with respect to his claim: and

{ii) that the Union shall, if such person so
desires, permit at the expense of such person,
a legal practitioner of his choice to be
associated in the conduet of any suit or other

™ . 5
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proceeding relating to his claim.

This provision adequately safeguards the
: terests of individual victims, 1t enables each
one of them to bring to the notice of the Union
any special features or circumstances which
he would like to urge in respect of any matter
and if any such features are brought to its
notice the Union is obliged to lqke it into
account. Again, the individual claimants are
also at liberty to engage their own counsel to
associate with the State counselin co nducting
the proceedings. If the suits in th{E- case had
proceeded, in the normal course, either to the
stage or a decree or even to one of settlement
the claimants could have kept themselves
ahreast of the developments and the statutory
provisions would have been more than
adequate to ensure that the points of view of
all the victims are presented to the Court.
Even a settlement or compromise could not
have been arrived at without the Court being
apprised of the views of any of them who
chose to do so. Advisedly, the statute has
' provided that though the Union of India will
be the dominus litus in the suit, the interests of
all the victims and their claims should be
safeguarded by giving them a voice in the
proceedings to the extent indicated above.
This provision of the statute is an adaptation
of the principle of O. I, R. 8 and of O, XXIII,
| R. 38 of the Code of Civil Procedure in 1ts
| application to the suits governed by it and,
though the extent of participation allowed to
the victims is somewhat differently enun-
ciated in the legislation, substantially speak-
ing, it does incorporate the principles of
natural justice to the extent possible in the
circumstances, The statute cannot, therefore,
| be faulted, as has been pointed out earlier

also, on the ground that it denies the victims
! an opportunity to present their views or

places them at any disadvantage in the matter
| of having an effective voice in the matter of
' settling the suit by way of compromise.

The difficulty in this case has arisen, as we
see it, because of a fortuitous circumstance
viz. that the talks or compromise were
mooted and approved in the course of the
hearing of an appeal from an order for interim
payments. Though compromise talks had

Charan Lal Sahu v. Union of India
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beenin the air right from the beginp; s
episode, it is said that there was ap il Of thig
surprise when they were put forwarg ;:'E:’- of
in February, 1989. This is not quite Corre urt
has been pointed out that even when p, :;1! ::

regarding the interim relief was debateg i

n
Courts below, attempts were made 1q “:ﬁu
the whole litigation. The claimans wﬂ:

aware of this and they could — Perhaps
should — have anticipated that Similay
attempts would be made in this Court alsg

Though certain parties had been asml:iam;i
with the conduct of the proceedings in th,
trial Court — and the trial Judge did
handsomely a:}cnﬂwlcdge their contribution
to the proceedings — they were Apparently
not alert enough to keep a watching brief ip
the Supreme Court, may be under the in.
pression that the appeal here was concermeg
only with the quantum of interim relief, Ope
set of parties was present in the Court but,
apart from praying that he should be forth-
with paid a share in the amount that would be
deposited in Court by the UCC in pursuance
of the settlement, no attempt appears to have
been made to put forward a contention that
the amount of settlement was inadequate or
had not taken into account certain relevant
considerations. The Union also appears to
have been acting on the view that it could
proceed ahead on its own both in its capacity
as “parens patriae” as well as in view of the
powers of attorney held by it from a very large
number of the victims though the genuinensss
of this claim is now contested before us. There
was a day’s interval between the enunciation
of the terms of the settlement and their
approval by the Court. Perhaps the Court
could have given some more publicity to the
proposed sertlement in the newspapers, 1'31"-“"3'
and television and also permitted some time
to lapse before approving it, if only to 5
whether there were any other points of VIEW,
likely to emerge, Basically speaking, huwe'h'ﬂzl
the Act has provided an adequate FPF”IIWF:
nity to the vietims to speak out and if they @

the counsel engaged by some of them It =
trial Court had kept in touch with the PT" |
ceedings in this Court, they could have “;i gl
certainly made themselves heard. If 8 ttnui .
has gained ground that their voIce
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peent fully heard, the fault was not with the
 qatute but was rather due to the develop-
\ments leading to the finalisation of the
cettlement when l‘pe dppeal ‘against the in-
| terim order was being heard in this Court,

One of the points of view on which con-
siderable emphasis was laid in the course of
the arguments was that in a case of this type
the offending parties should be dealt with
crictly under the criminal law of the Land
and that the inclusion, as part of the settle-
ment, of a term requiring the withdrawal of
the criminal prosecutions launched was total-
ly unwarranted and vitiates the settlement. It
has been pointed out by Mukharji, C.J., —
and we agree — that the Act talks only of the
il:i‘l.']'l Hﬂbiﬁl}' nf. and the p]’ﬂc&edings againgt’
the UCC or UCIL or others for damages
\caused by the gas leak. It has nothing to say
labout the criminal liability of any of the
 parties involved, Clearly, therefore, this part
'of the settlement comprises a term which is
outside the purview of the Act. The validity of
the Act cannol, therefore, be impugned on the
\ground that it permits — and should not have
permitted — the withdrawal of eriminal
proceedings against the delinguents. Whether
|in arriving at the settlement, this aspect could
|alse have been taken into account and this
erm included in it, is a question cONCerning
'the validity of the settlement. This is a
‘question outside the terms of reference 10 us
|and we, therefore, express no opinion 11
|1'Egard thereto.

@ A gquestion was mooted before us as
to whether the actual settlement — if not the
statutory provision — is liable to be set aside
on the grounds that the principles of natural
justice have been flagrantly violated. Ttl“-'
merits of the settlement as such are not in
155ue before us and nothing we say can oo
should fetter the hands of the Bench hearing a
'eview petition which has already been filed,

'om passing such orders thereon as it con-
tiders appropriate. '

Our learned brother, however, has, whi]_c
"BServing that the question referred to us s

I’.‘irhtn“m 1o the validity of the Act alone and not

Stitlement, incidentally discussed this
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aspect of the case too, He has pointed out that
justice has in fact been dorle and that all facts
and aspects relevant for a settlement have
been considered. He has pointed out that the
grievance of the petitioners that the order of
this Court did not give any basis for the
settlement has since been sought to be met by
the order passed on 4th May, 1989 giving
detailed reasons. This shows that the Court
had applied its mind fully to the terms of the
settlement in the light of the data as well as all
the circumstances plaged before it and had
been satisfied that the settlement proposed
was a fair and reasonable one that could be
approved. In actions of this type, the Court’s
approval is the true safety valve to prevent
unfair settlements and the fact is that the
highest Court of the land has given thought to
the matter and seen it fit to place its seal of
aproval to the settlement. He has also pointed
out that a post-decisional hearing in a matter
like this will not be of much avail. He has
further pointed out that a review petition has
already been filed in the case and is listed for
hearing. The Court has already given an
assurance in its order of May 4, 1989, that it
will only be too glad to consider any aspects
that may have been overlooked in considering
the terms of the seitlement. Can it be said, in
the circumstances, that there has been a
failure of justice which compels us to set aside
the settlement as totally vielative of funda-
mental rights? Mukharji, C. J., has pointed
out that the answer to this question should be
in the negative. It was urged that there i1s a
feeling that the maxim: “Justice must not
only be done but must also appear to be done”
has not been fully complied with and that
perhaps, if greater publicity had attended the
hearing, many other facts and aspects could
have been highlighted resulting in a higher
settlement or no scttlement at all. That feeling
can be fully ventilated and that deficiency can
be adequately repaired, it has been pointed
out by Mukharji, C. J., in the hearing on the
review petition pending before this Court.
Though we are prima facie inclined to agree
with him that there are good reasons why the
settlement should not be set aside on the
ground that the principles of natural justice
have been violated, quite apart from

1l e
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the practical complications that may arise as
the result of such an order, we would not
express any final opinion on the validity of the
settlement but would leave it open to be
agitated, to the extent permissible in law, in
the review petition pending before this Court,

There is onc more aspect which we may

perhaps usefully refer to in this context. The
scheme of the Act is that on the one hand the
Union of India pursues the litigation against
the UCC and the UCIL;: on the other all the
victims of the tragedy are expected to file their
claims before the prescribed authority and
have their claims for compensation determin-
ed by such authority. Certain infirmities were
pointed out on behalf of the petitioners in the
statutory provisions enacted in this regard.
Our learned brother has dealt with these
aspects and given appropriate directions to
ensure that the claims will be gone into by a
quasi judicial authority (unfettered by ex-
ecutive prescriptions  of the amounis of
compensation hy categorising the nature of
injuries} with an appeal to an officer who has
judicial gualifications, In this manner the
scheme under the Act provides for a proper
determination of the compensation payable
to the various elaimants. Claims have already
. been filed and these are being scrutinised and
' processed. A correct picture as to whether the
. amount of compensation for which the claims
have been scttled is meagre, adequate or
excessive will emerge only at that stage when
- all the claims have been processed and their
| aggregate is determined. In these circum-
stances, we feel that no useful purpose will be
served by a post-decisional hearing on the
| quantum of compensation to be considered
' adequate for settlement,

For these reasons, it would seem more
correct and proper not to disturb the orders of
14-15 February, 1989 on the ground that the
rules of natural justice have not been com-
plied with, particularly in  view of the
pendency of the review petition,

Before we conclude, we would like 1o
2dd afew words on the state of the Jaw of torts
.:_m_'tilns country, Before we gained indepen-
dence, on account of our close association
with Great Britain, we were governed by the

Charan Lal Sahu v. Union of India
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common law principles. In the field of

under the common law of Ep

could be laid by the dcpendailtasngl: Eﬂ'
person whose death was broughy aboug by s
tortious act of another on the Maxim ¥ the
personalis moritur cum persona, althg dttig

tl:anrtgF

!
EIrs gf

person injured by a similar g coulg L:IEh 2
damages for the wrong done 14 hin alzn
- In

England this situation was remedied p
passing of the Fatal Accidents A -;"H
popularly known as Lord Camphbel]s 4,

Soon thereafter the Indian LEEiS?Iatqu:L
acted the Fatal Accidents Act, 1855 This AE

is fashioned on the lines of the English Act

1846. Even though the English Act has under.
gone a substantial change, our |ay has
remained static and seems a trifle archaic. The
magnitude of the gas leak disaster in whjg,
hundreds lost their lives and thousands wer,
maimed, not to speak of the damage 1o
livestock, flora and fauna, business and pro-
perty, is an eye opener. The nation must lear
a lesson from this traumatie experience ang|
evolve saleguards at least for the future, Wel
are of the view that the time is ripe to takeal
fresh look at the outdated century old|

legislation which is out of tune with modern|
concepls.

R

While 1t may be a matter for scientists and
technicians to find solutions to avoid such|
large scale disasters, the law must provide an|
effective and speedy remedy to the victims of|
such torts. The Fatal Accidents Act, ﬂﬂi
account of its limited and restrictive applica-|
tion, is hardly suited to meet such achalien,ge.I
we are, therefore, of the opinion that the old|
antiguated Act should be drastically amended
or fresh legislation should be enacted which
should, inter alia, contain appropriate pro-
visions in regard to the following matters:

(i) The payment of a fixed minimum com
pensation on a “no-fault liability” basis (83
under the Motor Vehicles Act), pending il'mﬂli.
Adjudication of the claims of a presctl
forum:

(ii) The creation of a special forum ‘;l::
specific power to grant interim relié J.
appropriate cases;

. e to b
(iii) The evolution of a prﬂtﬂd“’ht o

followed by such forum which will
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Jucive to the expeditious determination of
claims and avoid the high degree of formalism
(hat attaches to proceedings in regular courts;
I .

(iv)A provision requiring industries and
cONCErnS engaged in hazardous activities to
take out compulsory insurance against third
Pﬂﬂ,"!r rISRS.

In addition to what we have said above, we
should like to say that the suggestion made of
our learned brother, K.N. Singh, I., for the
creation of an Industrial Disaster Fund (by
whatever name called) deserves serious con-
sideration. We would also endorse his sugges-
tion that the Central Government will be well
advised if, in future, 1t Insists on certain
safeguards before permitting a transnational
company to do business in this country. The
necessity of such safeguards, atleast in the
following two directions, is highlighted in the
present case.

(a) Shri Garg has alleged that the processes
in the Ghopal Gas Plant were so much
shrouded in secrecy that neither the composi-

. tion of the deadly gas that escaped nor the

proper antidote therefor wers known 1o
anyone in this country with the result that the
steps taken to combat its effects were not only
delayed but also totally inadequate and
ineffective. It is necessary that this type of
situation should be avoided, The Government
should therefore insist, when granting license
lo a transnational company to establish its
industry here, on a right to be informed of the
nature of the processes involved so as 1o be
able to take prompt action in the event of an
accident,

(b) We have seen how the victims in this
case have been considerably handicapped on
F’“"ﬂﬂﬂl of the fact that the immediate tort-
\:.a"’“{ was the subsidiary of a multi-national
sa':.h f'ts Indian assets totally inadequate to
i ]fhz the claims arising out of the disaster. It
: iﬁtﬂ_n“_fﬂ"ﬂ, necessary to evolve, cither by

gish.,,a-lm“al consensus or by um!:n_tern]

tion, steps to overcome these handicaps

3 itr? ensure (i) that foreign corporations
Lt to establish an industry here, agree 10
L to the jurisdiction of the Courts In

India in respect of actions for tortious acts in
this.country; (i) that the liability of such a
corporation is not limited to such of its assets
(or the assets of its affiliates) as may be found
in this country, but that the victims are able to
reach out to the assets of such concerns
anywhere in the world; (iii) that any decree
obtained in Indian Courts in compliance with
due process of law is capable of being
executed against the foreign corporation, its

" affiliates and their assels without further

procedural hurdles, in those other countries.

Our brother, K.N. Singh, J., has in
this context dealt at some length with the
United Nations Code of Conduct for Multi-
national Corporations which awaits approval
of various countries. We hope that calamities
like the one which this country has suffered
will serve as catalysts to expedite the ac-
ceptance of an international code on such
matters in the near future.

With these observations, we agree
with the order proposed by the learned Chief

Justice. |
Order accordingly.
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