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Wd from the surplus land
‘cﬂhe purpose for which adoption wag
ot t ! the fact that the appellant nour-
e aﬂcﬁppled lady treating her to be hig
ped @ er would set a healthy tradition
P ﬂ?,omple- We eXpress no opinion in that
0 e_\au is for the State Government to take
& on in the matter in accordance with
1 dcmut while dismissing the appeal, we
W e appellant to be in possession of
i periOd of six months by which
i @ Ovemment' may be moved for an
e Hate decision in the matter. We make
ﬂ)pro that by giving this protection we have
clear ressed any opinion on the accept-
ol .C}:or otherwise of the appellant’s request
qbltll‘g state Government to allot the land to
0
hm;-lo The appeal is dismissed subject to
e aforesaid observations.

Appeal dismissed.
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Venture Global Engineering v. Satyam
Computer Services Ltd. & Anr.

(A) Arbitration and Conciliation Act
(260f 1996), Part I, Ss. 34, 48 — Applica-
bility — Provisions of Part I of Act would
tpply to all arbitrations including inter-
nztional commercial arbitrations and to
il proceedings relating thereto — Mat-

ter held concluded by decision in 2002
AR 8CW 1285.

: The provisions of Part I of the Act would
+2PPly to all arbitrations including interna-
Uonal Commercial arbitrations and to all pro-
i:tf@dmgs relating thereto. Where such arbi-
;:\p:u(’" Is held in India, the provisions of
¢ erst'l would compulsorily apply and par-
3 teg grc [ree to deviate to the extent permit-
EQaSey the provisions of Part-1. Even in the
glions(;l international commercial arbitra-
{Woylq ¢ld out of India provisions of Part-I
& apply unless the parties by agree-
2 ot i)i:)(pre_:ss or implied, exclude all or any;
< 0t g, Visions. Such an interpretation does
1Povisione W conflict between any of the
"8 such of the Act and there is no lacuna

wi therefore, is concluded

by the decision’in 2002 AIR SCW 1285, Foll.
: (Paras 17, 29)

(B) Arbitration and Conciliation Act
(26 of 1996), 8s. 34, 48 — Foreign award
— Enforcement of — Award directing ap-
Pellant, foreign company to transfer
shares in Indian company, Joint Venture
Company, to respondent — Secking en-
forcement of said transfer of shares by
respondent in Foreign Court — Held, was
violative of Shareholders Agrcement —
Appellant in circumstances can challenge
award in Indian Courts — Further in view
of injunction res respondent from
seeking or effecting transfer of shares,
respondent ought not to have proceeded
in issue in foreign Court without getting
earlier interim orders vacated.

2007 CLC 1086 (AP), Reversed.

Foreign award which was passed outside
India cannot be said to be not enforceable
in India by invoking the provisions of the
Act or the CPC. The very fact that the deci-
sion in 2002 AIR SCW 1285 holds that it
would be open to the parties to exclude the
application of the provisions of Part I by ex-
press or implied agreement, would mean
that otherwise the whole of Part I would
apply. In any event, to apply S. 34 to foreign
international awards would not be incon-
sistent with S. 48 of the Act, or any other
provision of Part II as a situation may arise,
where, even in respect of properties situate
in India and where an award would be in-
valid if opposed to the public policy of In-
dia, merely because the judgment-debtor
resides abroad, the award can be enforced
against properties in India through personal
compliance of the judgment-debtor and by
holding out the threat of contempt as is be-
ing sought to be done in the present case.
In such an event, the judgment-debtor can-
not be deprived of his right under S. 34 to
invoke the public policy of India, to set aside
the award. The public policy of India in-
cludes — (a) the fundamental policy of In-
dia; or (b) the interests of India; or (¢) jus-
tice or morality; or (d) in addition, if it is
patently illegal. This extended definition of
public policy can be by-passed by taking the
award to a foreign country for enforcement
— In company law, the word ‘transfer' has a
definite connotation which would require the
ownership of the shares to be transferred to
the transferee, which would involve the steps
being taken under the Companies Act and
the rules and regulations thereunder, as well

\
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as the Foreign Exchange Management Act,
1999 (FEMA). Respondent in enforcing Fhe
Award passed by arbitration foreign coun-
try directing foreign company a shareholder
in joint venture company, Indian company
to transfer shares in favour of respondent
company in the US District Court instead of
Indian Courts can be said to have been
motivated by the intention of evad.ing thp
legal and regulatory scrutiny to which this
transaction would have been subject to had
it been enforced in India. Therefore, respon-
dent was not prepared to enforce the Awar.d
in spite of intimate and close nexus to India
and its laws, the appellant would certainly
not be deprived of the right to challenge the

award in Indian Courts.
(Paras 20, 21)

The fact that the appellant having par-
ticipated and consented in proceedings filed
in foreign Court by the respondent for ex-
ecution of the award, would not be precluded
from re-opening the vary same issue by fil-
ing a suit in a Court. Moreover, when the
High Court in India restrained the respon-
dent from effecting transfer of the shares
pending further orders by the City Civil
Court, the respondent could not have pro-
ceeded the issue before the Foreign District
Court, without getting the said interim or-
ders/directions vacated.

(Paras 22, 25)

Furthermore Section 10.05(b) and (c) of
the shareholders Agreement between the
parties precluding the — Respondent from
appreaching the Foreign Courts in regard
to the enforcement of the Award, cannot be
ignored lightly. The non-obstante clause in
sub-sec. (c) of said section would override
the entirety of the agreement including sub-
section (b) which deals with settlement of
the dispute. by arbitration. Sub-section (c),
therefore, would apply to the enforcement
of the Award which declares that, notwith-
standing that the proper law or the govern-
ing law of the contract is the law of the con-
cerned foreign State, thefr shareholders
shall at all times act in accordance with the
Companies Act and other applicable Acts/
Rules being in force in India at any time,
Necessarily, enforcement has to be in India
as declared by this very section which over—'
tc'irdsf.; gvcry otltlcxiziection in the Sharchol‘d-

reement. Responde ref;
ta]btr vicl))lated the agrSSr;I}t' erefore, to-
parties by seeking ¢nforcement of {he trans-
fer of the shares in the Indian Company by

, ™ -
approdching the Foreign COW
of the respondent that the S, 1.05(¢ glalm

SHA cannot.be construed to megy, t{] [ the
dian Law is a substantive law of theat‘ In.
{ract or that Indian law would governedco .
dispute resolution clause in S, 11.05(, the
not acceptable. as the non obstante e are
would override the entirety of the agreeml;se
including sub-section (b) which deqjs Wi?ht
the settlement of the dispute hy arbitrati,
and, therefore, Section 3 would apply t, thg
enforcement of the award. In
necessarily enforcement has to
as declared by the very section
rides every other section.

2007 CLC 1086 (AP), Reversed.
(Paras 26 tq 29)
Cases Referred: Chronological Ppar,,
2007 AIR SCW 652 : AIR 2007 SC 909 (Ref)

be in Indi
which over.

24
(2007) EWHC 1541 15
(2006) 1 SCC 419 24
2006 (1) Arbi LR 38 (Del) 16
2005 (2) Bom CR 364 16
AIR 2005 Chhat 21 16
AIR 2004 Guj 274 : 2004 CLC 1108 16

2003 AIR SCW 3041 : AIR 2003 SC 2629
(Ref.) 13,21

AIR 2003 Guj 145 16

2002 AIR SCW 1285 : AIR 2002 SC 1432 :
2002 CLC 647 (Foll.)

5, 8, 10, 11, 12,

14, 17, 22, 28, 29

1998 (1) LJ 977 (Bom) 16
AIR 1960 Cal 702 13
87 F 3d 844 15
126 F 3d 15 15
364 F 3d 274 15
745 F Supp 172 15

K. K. Venugopal, Sr. Advocate, Vinay
Kumar Misra, Rajat Tamni and B.
Parthasarathi, for Appellant; R. F. Nariman.
Sr. Advocate, Subhash Chandra Birla and
Subrat Birla, for Respondents.

P. SATHASIVAM, J. :— Leave granted.

2. Appellant - Venture Global Engineer-
Ing (in short 'VGE'), a company incorporate
In the United States of America with its prin-
cipal office at 33662, James J Pampo Drive.
Uraser, Michigan, USA 48026 through its
Constituted Attorney, Mr. Pradeep Yadav
filed this appeal chailenging the final order
and judgment dated 27.2.2007 passed by
the High Court. of Judicature, eporte
Andhra Pradesh at Hyderabad in |in 2097

City Civil Court Appeal No. 26 of [CXC 19!
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J 7whereby the Division Bench of the High
/ art dismissed their appeal.

g, The facts, which are necessary for the
disposal of this appeal, are as under:

on 20.10. 1999, Appellant-Company and
, .pondent No.1- Satyam Computer Ser-
) r?;es Limited (in short "SCSL"), a registered
‘“ompany having its office at Mayfair Cen-
: g 1 SPs Road, Secunderabad entered into a
ttjroi'nt Verxtur_e; Agreement to constitute a
company named Satyam Venture Engineer -
ing Services Ltd. respondent No.2 herein (in
short “«SVES”) in which both the appellant
and respondent No.1 have 50 per cent eq-
uity shareholding. Another agreement was
also executed between the parties on the
same day being the Shareholders Agreement
(in short “SHA") which provides that dis-
utes have to be resolved amicably between
{he parties and failing such resolution, the
disputes are to be referred to arbitration.
Section 11.05 of the SHA provides for cer-
tain terms and conditions as regards the
resolution of the disputes. In February,
2005, disputes arose between the parties.
Respondent No.1 alleged that the appellant
had committed an event of default under the
SHA owing to several venture companies
becoming insolvent and they had exercised.
its option to purchase the appellant-
company’s shares in SVES at its book value.
On 25.07.2005, respondent No.1 filed a re-
quest for arbitration with the London Court
of International Arbitration which appointed
Mr. Paul B Hannon as sole arbitrator on
10.9.2005. The sole Arbitrator on 3.4.2006
passed an award directing the appellant VGE
to transfer the shares to respondent No.1.
On 14.4.20086, respondent No.1 filed a peti-
tion to recognize and enforce the award be-
fore the United States District Court, East-
ern District Court of Michigan (US Court).
The appellant entered appearance to defend
this proceeding before the US Court by fil-
ing a cross petition. In the said petition, it
objected to the enforcement of the Award
which ordered transfer of shares which was
in violation of Indian Laws and Regulations
specifically the Foreign Exchange Manage-
ment Act, 1999 (in short “FEMA") and its
notifications. The appellant filed a suit be-
ing 0.S. No. 80 of 2006 before the Ist Addi-
tional Chief Judge, City Civil Court,
Secunderabad on 28.4.2006 sceking decla-
ration to set aside the award gnd perma-
nent injunction on the transfer ol shares

ltlrril(ierc thetAwa‘rd. (?n 15.6.2006. the Dis-
ourt passed an ad-interim ex parte
order of injunction, inter alia, restraining
respondent No.l from seeking or effecting
the transfer of shares either under the terms
of the Award or otherwise. Challenging the
said order, respondent No.1 filed an appeal
before the High Court of Andhra Pradesh.
The High Court admitted respondent’s ap-
peal and directed interim suspension of the
order of the District Court but made it clear
that respondent No.l would not effect the
transfer of shares until further orders. On
13.07.2006, in response to the summons
served upon the respondents, respondent
No.1 appeared in the Court and filed a peti-
tion under Order VII Rule 11 C.P.C. for re-
jection of the plaint. The appellant filed ob-
jection to the application. The trial Court,
by its order dated 28.12.2006, allowed the
said application and rejected the plaint of
the appellant. Challenging the said order,
the appellant filed an appeal before the High
Court. On 27.2.2007, the High Court dis-
missed the appeal holding that the award
cannot be challenged even if it is against
the public policy and in contravention of
statutory provisions. Against the said order,
the appellant preferred the above appeal by
way of special leave petition.

4. Heard Mr. K.K. Venugopal, learned
senior counsel, appearing for the appellant
and Mr. R.F. Nariman, learned senior coun-
sel, appearing for respondent No. 1.

B. After taking us through agreements
entered into by both the parties, subsequent
developments such as alleged violations.
Award by an Arbitrator at U.K., proceedings
before the District Court, Michigan, USA and
the impugned proceedings of the Ist Addi-
tional Chief Judge-City Civil Court,
Secunderabad as well as the order of the
High Court, Mr. K.K. Venugopal learned se-
nior counsel appearing for the appellant has
raised the following contentions:

(i) The claim that Part I of the Arbitration
and Conciliation Act, 1996 (in short “the
Act”) applies to foreign awards is covered by
the judgment of this Court in
Bhatia International vs. Bulk [(2002 AIR
Trading S.A. & Anr., (2002) 4 [SCWV 1285
SCC 105.

(i1) The first respondent - Satyam Com-
puter Services Ltd. could not have pursued
the enforcement proceedings in the District
Court in Michigan, USA in the teeth of the
injunction granted by the Courts in India
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which also, on the basis of the Comily of
Courts should have been respected by the
District Court in Michigan.

(iii) The overriding Section 11.5 (c) of the
SHA would exclude respondent No.l1-
Satyam Computer Services Ltd. approach-
ing the US Court in regard to the enforce-
ment of the Award.

6. On the other hand, Mr. R.F. Nariman,
learned senior counsel, appearing for the
first respondent, submitted that,

(i) In view of Section 44 of the Act and the
terms of the agreement, no suit would lie in
India to set aside the Award, which is a for-
eign Award.

(ii) No application under Section 34 of the
Act would lie to set aside the Award.

(iii) In view of the provisions of the Act
and the terms of the agreement, the first
respondent rightly sought enforcement of the
Award in Michigan, USA, hence the civil suit
filed at Secunderabad is not maintainable.

(iv) Section 11.5(c) of the SHA only deals
with the rights and obligations of the appel-
lant and the first respondent while acting
as shareholders of the 2nd respondent it has
nothing to do with the enforcement of for-
eign Award.

(v) In terms of the agreement, having par-
ticipated in the arbitration proceedings in
UK, filed cross-suit/objection in the District
Court, Michigan opposing the Award, the
appellant cannot agitate the very same is-
sue in the Indian Courts namely, District
Court, Secunderabad. In other words, the
appellant, VGE, cannot ride two horses at
the same time.

7. We perused all the relevant materials,
Annexures and considered the rival conten-
tions.

8. Since both Mr. K.K. Venugopal, learned
senior counsel for the appellant and Mr. R,
F. Nariman, learned senior counsel, for re-
spondent No. 1 heavily relied on a judgment
of this Court in Bhatia International (supra),
in support of their respective stand, let us
consider the facts in that case and ultimate
conclusion arrived at therein.,

8. Bhatja International filed an Appeal
before this Court against the judgment of
the M.P. High Court in W.P. No. 453 of 2000.
The appellant-Bhatia International entered
into a contract with the first respondent Bulk
Trading on 9.5.1997. This contract con-
tained an arbitration clause which provided

{hat-arbitration was to be as per the Rules
of the International Chamber of Commerce
(for short “ICC”). On 23.10.1997, the Ist re-
spondent made a request for arbitration with
ICC. Parties had agreed that the arbitration
be held in Paris, France. ICC has appointed
a'sole arbitrator. The first respondent filed
an application under Section 9 of the Act
before the 3rd Additional District Judge,
Indore. M.P. against the appellant and the
2nd respondent. One of the interim reliefs
sought for was an order of injunction re-
straining these parties from alienating,
transferring and/or creating third-party
rights, disposing of, dealing with and/or
selling their business assets and properties.
The appellant raised the plea of maintain-
ability of such an application. The appel-
lant contended that Part I of the Act would
not apply to arbitrations where the place of
arbitration was not in India. The applica-
tion was rejected by the 3rd Additional Dis-
trict Judge on 1-2-2000. It was held that
the court at Indore (M.P.) had jurisdiction
and the application was maintainable. The
appellant filed a writ petition before the High
Court of Madhya Pradesh, Indore Bench and
the same was dismissed by the impugned
judgment dated 10-10-2000. Several con-
tentions have been raised on behalf of the
appellant, namely, Part I of the Act only ap-
plies to arbitrations where the place of arbi-
tration is in India and if the place of arbitra-
tion is not in India then Part II of the said
Act would apply. Sub-section (2) of Section
2 of the Act makes it clear that the provi-
sions of Part I do not apply where the place
of arbitration is not in India. The Court at
Indore could not have entertained the ap-
plication under Section 9 of the Act as Part
I did not apply to arbitrations which had
taken place outside India. On the other
hand, on behalfl of respondent No.1, it was
submitted that a conjoint reading of the pro-
visions shows that Part | is to be applied to
all arbitrations. It was further submitted that
unless the parties by their agreement ex-
clude its provisions, Part I would also apply
to all International Commercial arbitrations
including those that take place out of India.

10. The above contentions were consid-
ered in detail. In view of the assertion of both

the senior counsel, the decision

2002 AIR
in Bhatia International (supra) (scw 1285)
has very much bearing on the is-
sue raised in this case. The relevant para-
graphs are reproduced hereunder:
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/ Venture Global Engineering v. Satyam Computer Services Ltd.

AL first blush the arguments| of My
Sear Very attractive. Undoubtcdly
lion (2) of Section 2 states that Part

y where the place of arbitration is

wl#

ap
L

st

-I" is L0 app

ia. .

i In wards. Whilst the submissions of Mr.

1 ° ¢ attractive, one has to keep in mind

) 57 onsequence which would follow if they

C Cccptcd- The result would:

e amount to holding that the legislature
slleﬂ a lacuna in the said Act. There would
haa Jacuna as neither Part I or Il would apply
be arbitrations held in a country which is
0 "4 signatory to the New York Convention
nothc Geneva Convention (hereinafter called
?r non_convc-:ntion country”). It would mean

(hat there is no law, in India, governing such

arbitrations:
(b) Lead to an anomalous situation, inas-
uch as Part 1 would apply to Jammu and
Kashmir i1l all international commercial ar-
pitrations but Part I would not apply to the
rest of India if the arbitration takes place

out of India.

(c) Lead to a conflict between sub-section

of Section 2 on one hand and sub-sec-
tions (4) and (5) of Section 2 on the other.
rurther, sub-section (2) of Section 2 would
also be in conflict with Section 1 which pro-
| vides that the Act extends to the whole of
- India.

(d) Leave a party remediless inasmuch as
in international commercial arbitrations
which take place out of India the party would
not be able to apply for interim relief in In-
dia even though the properties and assets
are in India. Thus a party may not be able
to get any interim relief at all.”

“16. A reading of the provisions shows
that the said Act applies to arbitrations
which are held in India between Indian na-
tionals and to international commercial ar -
hitrations whether held in India or out of
Ipdia. Section 2(1)( ) defines an interna-
tional commercial arbitration. The definition
makes no distinction between international
CQmmercia] arbitrations held in India or out-
S"dC India. An international commercial ar-
bitration may be held in a country which is
ZSIgnatory to either the New York Conven-
C:l? or the Geneva Convention (hereinafter
nat'ed the conventjon country).” An inter-
in ional commercial arbitration may be held
nO;hnorl—convention country. The said Act
o ape{e provides that its provisions are not
&to international commercial arbi-

A
_\%
. Av o)

undoubtedly, Part Il applies to for--

trations which take place in a non-conven-
tion country. Admittedly, Part Il only applies
to arbitrations which take place in a comn-
vention country. Mr. Sen fairly admitted that
Part II would not apply to an international
commercial arbitration which takes place in
a non-convention country. He also fairly ad-
mitted that there would be countries which
are not signatories either to the New York
Convention or to the Geneva Convention. It
is not possible to accept the submission that
the said Act makes no provision for inter-
national commercial arbitrations which take
place in a non-convention country.”

“17. Section 1 of the said Act reads as
follows:

“1. Short title, extent and commence-
ment. — (1) This Act may be called the Arbi-
tration and Conciliation Act, 1996.

(2) It extends t(o the whole of India:

Provided that Parts I, IIl and IV shall ex-
tend to the State of Jammu and Kashmir
only insofar as they relate to international
commercial arbitration or, as the case may
be, international commercial conciliation.

The words “this Act” mean the entire Act.
This shows that the entire Act, including Part
1, applies to the whole of India. The fact that
all Parts apply to the whole of India is clear
from the proviso which provides that Parts
I, [1l and IV will apply to the State of Jammu
and Kashmir only so far as international
commercial arbitrations/conciliations are
concerned. Significantly, the proviso does
not state that Part I would apply to Jammu
and Kashmir only if the place of the inter-
national commercial arbitration is in Jammu
and Kashmir. Thus if sub-section (2) of Sec-
tion 2 is read in the manner suggested by
Mr. Sen there would be a contlict between
Section 1 and Section 2(2). There would also
be an anomaly inasmuch as even if an in-
ternational commercial arbitration takes
place outside India, Part I would continue
to apply in Jammu and Kashmir, but it
would not apply to the rest of India. The leg-
islature could not have so intended.”

“91. Now let us look at sub-sections (2),
(3), (4) and (5) of Section 2. Sub-section (2)
of Section 2 provides that Part I would ap-
ply where the place of arbitration is in In-
dia. To be immediately noted, that it is not
providing that Part I shall not apply where
the place of arbitration is not in India. It is
also not providing that Part I will “only™ ap-
ply where the place of arbitration is in India

N ———
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(Emphasis supplied). Thus!the legislature
has not provided that Part I is not to apply
to arbitrations which take place outside/In-
dia. The use of the language is significant
and important. The legislature is emphasiz-
ing that the provisions of Part I would apply
to arbitrations which take place in India, but
not providing that the provisions of Part I
will not apply to arbitrations which take
place out of India. The wording of sub-sec-
tion (2) of Section 2 suggests that the inten-
tion of the legislature was to make provi-
sions of Part I compulsorily applicable to an
arbitration. including an international com-
mercial arbitration, which takes place in
India. Parties cannot, by agreement, over-
ride or exclude the non-derogable provisions
of Part I in such arbitrations. By omitting to
provide that Part I will not apply to interna-
tional commercial arbitrations which take
place outside India the effect would be that
Part I would also apply to international com-
mercial arbitrations held out of India. But
by not specifically providing that the provi-
sions of Part I apply to international com-
mercial arbitrations held out of India, the
intention of the legislature appears to be to
ally (sic allow) parties to provide by agree-
ment that Part [ or any provision therein will
not apply. Thus in respect of arbitrations
which take place outside India even the non-
derogable provisions of Part I can be ex-
cluded. Such an agreement may be express
or implied.

“26. Mr. Sen had also submitted that Part
II, which deals with enforcement of foreign
awards does not contain any provision simi-
lar to Section 9 or Section 17. As indicated
earlier, Mr. Sen had submitted that this in-
dicated the intention of the legislature not
to apply Sections 9 and 17 to arbitrations,
like the present, which are taking place in a
foreign country. The said Act is one consoli-
dated and integrated Act. General provisions
applicable to all arbitrations will not be re-
peated in all Chapters or Parts. The general
provisions will apply to all Chapters or Parts
unless the statute expressly states that they
are not to apply or where, in respect of a
matter, there is a separate provision in a
separate Chapter or Part. Part 1l deals with
enforcement of foreign awards. Thus Sec-
tion 44 (in Chapter I) and Section 53 (in
Chapter ll) define foreign awards, as being
awards covered by arbitrations under the
New York Convention and the Geneva Con-
vention respectively. Part Il then contains

T —
provisions for enforcement of “foreign
awards” which necessarily would be differ.
ent. For that reason special provisions fo,
enforcement of foreign awards are made =
Part II. To the extent that Part II provides ,
separate definition of an arbitral awardanq
separate provisions for enforcement of for.
eign awards, the provisions in Part I dealing
with these aspects will not apply to such
foreign awards. It must immediately be clarj.
fied that the arbitration not having takep
place in India, all or some of the provisiong
of Part 1 may also get excluded by an ¢x.
press or implied agrecment of parties. Byt
if not so excluded the provisions of Part |
will also apply to foreign awards. The open-
ing words of Sections 45 and 54, which are
in Part II, read “notwithstanding anything
contained in Part I”. Such a non obstante
clause had to be put in because the provi-
sions of Part I apply to Part IL.”

“39. To conclude, we hold that the provi-
sions of Part I would apply to all arbitra-
tions and to all proceedings relating thereto.
Where such arbitration is held in India the
provisions of Part I would compulsorily ap-
ply .and parties are free to deviate only to
the extent permitted by the derogable pro-
visions of Part I. In cases of international
commercial arbitrations held out of India
provisions of Part I would apply unless the
parties by agreement, express or implied,
exclude all or any of its provisions. In that
case the laws or rules chosen by the parties
would prevail. Any provision, in Part I, which
is contrary to or excluded by that law or rules
will not apply.”

“35. Lastly, it must be stated that the said
Act does not appear to be a well-drafted leg-
islation. Therefore the High Courts of Orissa.
Bombay, Madras, Delhi and Calcutta can-
not be faulted for interpreting it in the man-
ner indicated above. However, in our view a
proper and conjoint reading of all the provi-
sions indicates that Part I is to apply also to
international commercial arbitrations which
take place out of India, unless the parties
by agreement, express or implied, exclude
it or any of its provisions. Such an interpre-
tation does not lead to any conflict between
any ol the provisions of the said Act. On this
interpretation there are no lacunae in the
sald Act. This interpretation also does not
leave a party remediless. Thus such an in-
terpretation has to be preferred to the one
adopted by the High Courts of Orissa.
Bombay, Madras, Delhi and Calcutta. It will,
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m have to be held that the contrary
Gjew taleen by these High Courts is not good

aw-

l 11. Mr. K.K. Venugopal, learned senior
counsel, has pointed out that
paragraph 14 of the judgment of
Bhatia International (supra) sets
out four independent reasons for arriving
at the conclusion that Part I would apply to
foreign Awards that are as follows :

i) to hold to the contrary would result in
a lacunae as Non-Convention country
awards cannot be enforced in India.

ii) Section 1(2) expressly extends Part I
to the State of Jammu and Kashmir so far
as it relates to international commercial ar -
pitration giving rise to an anomaly so far as
the rest of India is concerned unless Part 1
applies to international commercial arbitra-
tions in the other States as well.

iii) If the word “only” is read into Section
2(2), it would then render the sub-section
inconsistent with sub-sections (4) and (5) of
Section 2 which apply Part I to all arbitra-
tions, meaning thereby, including foreign in-
ternational arbitrations.

iv) As otherwise, no relief can be sought
in India even though the properties and as-
sets are situated in India, merely because

~ the arbitration is an international commer -
' cial arbitration.

Further, by drawing our attention to the
specific conclusion arrived in paragraphs 32
and 35, he reiterated that the issue has been
very well concluded and the argument based
on paragraph 26 is not acceptable.

12. Mr. Nariman heavily relied on para-
graph 26 of the judgment in Bhatia Inter-
national which we have extracted supra.
According to him, the said paragraph con-
tains not only the submissions of Mr. Sen,
who appeared for Bhatia International
therein but also the ultimate conclusion of
the Bench. He reiterated that the Court con-
cluded “Thus Section 44 (in Chapter I) and
Section 53 (in Chapter II) define foreign
Awards, as being awards covered by arbi-
trations under the New York Convention and
the Geneva Convention respectively. Part Il
then contains provisions for enforcement of
foreign awards” which necessarily would be

ifferent. For that reason, special provisions,
for enforcement of foreign awards are made
in Part [, To the extent that Part Il provides
a4 separate definition of an arbitral award
and separate provisions for enforcement of

002 AIR
SC\\Y 1285)

Oreign awards, the provisions in Part 1 deal-
\—_-_

ing with these aspects will not apply to such
foreign awards. It must immediately be clari-
fied that the arbitration not having taken
place in India, all or some of the provisions
of Part I may also get excluded by an ex-
press or implied agreement of parties. But
if not so excluded, the provisions of Part |
will also apply to “foreign awards™. The open-
ing words of Sections 45 and 54, which are
in Part II, read “notwithstanding anything
contained in Part I.” Such a non obstante
clause had to be put in because the provi-
sions of Part I apply to Part II.

13. According to Mr. K.K. Venugopal,
paragraphs 26 and 27 start by dealing with
the arguments of Mr. Sen who argued that
Part I is not applicable to foreign awards.
He further pointed out that it is only in the
sentence starting at the bottom of para 26
that the phrase “it must immediately be
clarified that the finding of the Court is ren-
dered. That finding is to the effect that an
express or implied agreement of parties can
exclude the applicability of Part I. He fur-
ther pointed out that the finding specifically
states that, “But if not so excluded, the pro-
visions of Part I will also apply to all “foreign
awards”. This exception which is carved out,
based on agreement of the parties. By omit-
ting to provide that Part I will not apply to
international commercial arbitrations which
take place outside India the effect would be
that Part I would also apply to international
commercial arbitrations held out of India.
But by not specifically providing that the
provisions of Part I apply to international
commercial arbitrations held out of India,
the intention of the legislature appears to
be to allow parties to provide by agreement
that Part I or any provision therein will not
apply. Thus in respect of arbitrations which
take place outside India even the non-
derogable provisions of Part I can be ex-
cluded. Such an agreement may be express
or implied. He further pointed out the very
fact that the judgment holds that it would
be open to the parties to exclude the appli-
cation of the provisions of Part I by express
or implied agreement, would mean that oth-
erwise the whole of Part [ would apply. In
any event, according to him, to apply Sec-
tion 34 to foreign international awards would
not be inconsistent with Section 48 of the
Act, or any other provision of Part 1l as a
situation may arise, where, even in respect
of properties situate in India and where an
award would be invalid if opposed to the

———
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public policy of India, merely because the
judgment-debtor resides abroad, the award
can be enforced against properties in India
through personal compliance of the judg-
ment-debtor and by holding out the threat
of contempt as is being sought to be done in
the present case. In such an event, the judg-
ment-debtor cannot be deprived of his right
under Section 34 to invoke the public policy
of India. to set aside the award. He very
much relied on the judgment of this Court
3003 aix] in Oil & Natural Gas Corporation
scw 3041) | Ltd. vs. Saw Pipes Ltd. (2003) 5
SCC 705, wherein particularly, in
paragraphs 30 and 31, the public policy of
India has been defined to include—

(a) the fundamental policy of India; or

(b) the interests of India; or

(c) justice or morality; or

(d) in addition, if it is patently illegal.

He pointed out that this extended defini-
tion of public policy can be by-passed by
taking the award to a foreign country for en-
forcement. In such circumstances, accord-
ing to him, there is nothing inconsistent be-
tween Section 48 which deals with enforce-
ment and Section 34 which deals with a
challenge to the Award. He also relied on a
decision of the Division Bench of the
Calcutta High Court in Pratabmull
Rameshwar vs. K.C. Sethia Ltd., AIR 1960
Calcutta 702. In paragraphs 45 and 63, the
Calcutta High Court while dealing with Ar-
bitration Act of 1940 sets out the reasoning
in support of a challenge being permissible
in India to a foreign award.

14. In order to find out an answer to the
first and prime issue and whether

(2002 AIR| the decision in Bhatia Interna-
SCW 1285) | tional (supra) is an answer to the
same, let us go into the details regarding
the suit filed by the appellant as well as the
relevant provisions of the Act. The appel-
lant — VGE filed O.S. No. 80 of 2006 on the
file of the Ist Additional District Court,
Secunderabad, for a declaration that the
Award dated 3.4.2006 is invalid, unenforce-
able and to set aside the same. Section 5 of
the Act makes it clear that in matters gov-
erned by Part I, no judicial authority shall
intervene except where so provided. Section
5 which falls in Part |, specifies that no ju-
dicial authority shall intervene except where
so provided. The Scheme of the Act is such
that the general provisions of Part I, includ-
ing Section 5, will apply to all Chapters or

Parts of the Act. Section 2(5) which falls jn
part I, specifies that “this part shall apply
to all arbitrations and to all proceedings re-
lating thereto.” It is useful to refer Section
45 which is in Part II of the Act which starts
with non obstante clause namely, “Notwith.
standing anything contained in Pa"rt I orin
Code of Civil Procedure. . .. .. ... Section
52 in Chapter [ of Part II of the Act provides
that “Chapter II of this Part shall not apply
in relation to foreign awards to which this
Chapter applies.” As rightly pointed out, the
said section does not exclude the applica-
bility of Part I of the Act to such awards.

15. Part II of the Act speaks about the
enforcement of certain foreign awards. Sec-
tion 48 speaks about conditions for en-
forcement of foreign awards. Section 48(])
(e) read with Section 48(3) of the Act specify
that an action to set aside the Award would
lie to the competent authority. Mr. Nariman,
after taking us through the relevant provi-
sions of Chapter I, Part Il submitted that
Section 48(1)(e) read with Section 48(3) of
the Act specifies that an action to set aside
a foreign award within the meaning of Sec-
tion 44 of the Act would lie to the “compe-
tent authority of the country in which, or
under the law of which, that award was
made”. According to him, the phrase “the
COMNTY g v 5 15 under the law of which,
that award was made” refers to the country
of the curial law of arbitration, in the ex-
tremely rare situation where the parties
choose a curial law other than the law of
the country of the seat of arbitration. He
further pointed out that therefore such a
challenge would lie only to the competent
Court of the country in which the foreign
award was made. He also submitted that the
said principle is recognized internationally
by Courts in US and UK as well as by sev-
eral High Courts in India. The US decisions
which support/recognize the above principle
are :

(1) International Standard Electric Corp.

vs. Bridas Sociedad Anonima Petrolera, In-
dustrial Y Comercial, 745 F.supp.172

(2) M & C Corporation vs. ERWIN BEHR
GmbH & Co., KG, a foreign Corporation, 87
[~.3d 844
_(3) Yusul Ahmed Alghanim & Sons vs.
{Sys “R" US. INC. Thr. (HK) Ltd., 126 F3d

l)

(4) Karaha Bodas Co. L.L.C. vs.

Perusahaan Pertambangan Minyakdan Gas
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s
pumi Negara, 364 F3d 274
(5)Cv. D (2007) EWHC 1541
16. Apart from the above US decisions,

mr. R.I. Nariman, pointed out that a]j the
dian High Courts except the Gujarat High

© court in Nirma Ltd. vs, Lurgi Energie Und

Entsorgung GMBH, Germany, AIR 2003
Gujarat 145, have taken this consistent view
in the following judgments:

(a) Bombay Gas Company Limited vs,
Mark Victor Mascarenhas & Ors., 1998 1
LJ 977 :

(b) Inventa Fischer Gmbh & Co., K.G. vs.
Polygenta Technologies Ltd., 2005 (2) Bom
CR 364

(c) Trusuns Chemical Industry Ltd. vs.
Tata International Ltd., AIR 2004 Gujarat
274

(d) Bharat Aluminium Co. Ltd. vs. Kaiser

Aluminium Technical Services, AIR 2005
Chhattisgarh 21

(e) Bulk Trading SA vs. Dalmia Cement
(Bharat) Limited, (2006) 1 ArbLR 38 (Delhi)

17. On close scrutiny of the materials and
the dictum laid down in three-Judge Bench
decision in Bhatia International (supra), we

agree with the contention of Mr.
e K.K.Venugopal and hold that
scw 1285) | Paragraphs 32 and 35 of the

Bhatia International (supra)
make it clear that the provisions of Part I of
the Act would apply to all arbitrations in-
cluding international commercial arbitra-
tions and to all proceedings relating thereto.
We further hold that where such arbitration
is held in India, the provisions of Part-I
would compulsorily apply and parties are
free to deviate to the extent permitted by
the provisions of Part-I. It is also clear that
even in the case of international commer-
cial arbitrations held out of India provisions
of Part-1 would apply unless the parties by
agreement, express or implied, exclude all
or any of its provisions. We are also of the
view that such an interpretation does not
lead to any conflict between any of the pro-
visions of the Act and there is no lacuna as
such. The matter, therefore, is concluded by
(2002 alr| the three-Judge Bench decision
SCW 1285) | in Bhatia International (supra).

18. Learned senior counsel for the re-

' spondent based on para 26 submitted that

in the case of foreign award which was
passcd outside India is not enforceable in
India by invoking the provisions of the Act

—

or,the CPC. However, after critical analysis
of para 26, we are unable to accept the ar-
gument of learned senior counsel for the re-
spondent. Paras 26 and 27 start by dealing
with the arguments of Mr. Sen who argued
that Part I is not applicable to foreign
awards. It is only in the sentence starting at
the bottom of para 26 that the phrase “it
must immediately be clarified” that the find-
ing of the Court is rendered. That finding is
to the effect that an express or implied agree-
ment of parties can exclude the applicabil-
ity of Part I. The finding specifically states:
‘But il not so excluded, the provisions of
Part I will also apply to all “foreign awards”.

This exception which is carved out, based

on agreement of the parties, in para 21

(placitum (e) to (D) is extracted below :

"By omitting to provide that Part I will not
apply to international commercial arbitra-
tions which take place outside India the ef-
fect would be that Part [ would also apply to
international commercial arbitrations held
out of India. But by not specifically provid-
ing that the provisions of Part I apply to in-
ternational commercial arbitrations held out
of India, the intention of the legislature ap-
pears to be to allow parties to provide by
agreement that Part I or any provision
therein will not apply. Thus in respect of
arbitrations which take place outside India
even the non-derogable provisions of Part I
can be excluded. Such an agreement may
be express or implied.”

19. The very fact that the judgment holds
that it would be open to the parties to ex-
clude the application of the provisions of Part
I by express or implied agreement, would
mean that otherwise the whole of Part I
would apply. In any event, to apply Section
34 to foreign international awards would not
be inconsistent with Section 48 of the Act,
or any other provision of Part II as a situa-
tion may arise, where, even in respect of
properties situate in India and where an
award would be invalid if opposed to the
public policy of India, merely because the
judgment-debtor resides abroad, the award
can be enforced against properties in India
through personal compliance of the judg-
ment-debtor and by holding out the threat
of contempt as is being sought to be done in
the present case. In such an event, the judg-
ment-deblor cannot be deprived of his right
under Section 34 to invoke the public policy
of India, to set aside the award. As observed
carlier, the public policy of India includes -
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() the fundamental policy of India; or (b)
the interests of India; or (c) justice or mo-
rality; or (d) in addition, if it is patently ille-
gal. This extended definition of public policy
can be by-passed by taking the award to a
foreign country for enforcement: :

20. Mr. K.K.Venugopal also highlighted
« that in Company Law, the word ‘transfer’
has a definite connotation which would re-
quire the ownership of the shares to be
transferred to the transferee, which would
involve the following steps being taken un-
der the Companies Act and the Rules and
Regulations thereunder, as well as the For-
eign Exchange Management Act, 1999
(FEMA):

i) Obtaining a Share Transfer Form 7-B
and having it endorsed by the prescribed
authority under the Companies Act, 1956
in compliance with Section 108.

ii) Execution of Share Transfer Form 7-
B by the appellant and respondent.

iii) Payment of stamp duty on the trans-
fer of shares.

iv) Sending duly executed Share Trans-
fer Form 7-B and the Share Certificates to
SVES, the respondent No.2 herein under
Section 110 of Companies Act.

v) Respondent No.2 approving the trans-
fer of shares and causing alteration in its
Register of Members under Section 111A.

vi) Compliance with Rules and Regula-
tions, completing prescribed forms, giving
relevant undertakings in accordance with
Indian Foreign Exchange Laws and Regula-
tions such as the Foreign Exchange Man-
agement Act, 1999 and its notifications,
given that the transaction involved transfer
of shares from a non-resident to a resident.

By pointing out, he submitted that respon-
dent No.1, in enforcing the Award in the US
District Court instead of Indian Courts was
motivated by the intention of evading the
legal and regulatory scrutiny to which this
transaction would have been subject to had
it been enforced in India. In the light of the
statutory provisions as provided in the Com-
panies Act and FEMA, we agree with the
submission of Mr. K.K.Venugopal.

21. As rightly pointed out the effort of
respondent No.l was to avoid enforcement
of the Award under Section 48 of the 1996
Act which would have given the appellant

-avoiding the jurisdiction of the

—

herein the benefit of the Indian Public Policy
rule based on the judgmentin the
Saw Pipes case; (supra) and for

(2003 AIR
SCW 304}
Courts in India though the award had ap
intimate and close nexus to India in view of
the fact that, (a) the company was situateq
in India; (b) the transfer of the ‘ownership
interests’ shall be made in India under the
laws of India as set out above; (c) all the
steps necessary have to be taken in Indig
before the ownership interests stood trans.
ferred. If, therefore, respondent No. 1 was not
prepared to enforce the Award in spite of
this intimate and close nexus to India and|
its laws, the appellant herein would certainly
not be deprived of the right to challenge the
award in Indian Courts.

22. Mr. R.F. Nariman by placing the fac-
tual details, namely, filing of petition before
the Michigan Court for execution of the
Award the objection petition filed by the first
respondent herein as well as the orders
passed by the Court of Michigan, US sub-
mitted that the appellant having participated
and consented in those proceedings is pre-
cluded from re-opening the very same issue
by filing a suit in a court at Secunderabad
which is not permissible either under law
or in terms of their conduct. In view of the
legal position derived from Bhatia
International (supra), we are un-
able to accept Mr. Nariman’s ar-
gument. It is relevant to point out that in
this proceeding, we are not deciding the
merits of the claim of both parties, particu-
larly, the stand taken in the suit filed by the
appellant-herein for setting aside the award.
It is for the concerned court to decide the
issue on merits and we are not expressing
anything on the same. The present conclu-
sion is only with regard to the main issue
whether the aggrieved party is entitled to
challenge the foreign award which was
passed outside India in terms of Section 9/
34 of the Act. Inasmuch as the three-Judge
Bench decision is an answer to the main
issue raised, we are unable to accept the
contra view taken in various decisions r¢-
lied on by Mr. Nariman. Though in Bhatia
International (supra) the issue relates to fil- .
ing a petition under Section 9 of the Act for
interim orders the ultimate conclusion that
Part I would apply even for foreign awards

is an answer to the main issue raised in this
/

(2002 AIR
SCW 1289)
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23. Mr. K.K. Venugopal, learned ‘senior’
counsel, next contended that the overriding
section 11.05 (c) of the Shareholders Agree-

“(b) This Agreement shall

(c) Notwithstanding anything to the con-

trary in this agreement, the Shareholders
shall at all times act in acco

applicable Acts/
eing in force, in India at any time,"

It was pointed out that the non obstante
clause would override the entirety of the
agreement including sub-section (b) which
deals with settlement of the dispute by ar-
bitration. It was further pointed out that
sub-section (¢), therefore, would apply to the
enforcement of the Award which declares
that, notwithstanding that the proper law
or the governing law of the contract is the
law of the State of Michigan, their share-
holders shall at all times act in accordance
with the Companies Act and other applicable
Acts/Rules being in force in India at any
time. In such circumstances, it is the claim
of the appellant that necessarily enforcement
has to be in India, as mentioned in clause
(c) which overrides every other clause in the
Shareholders Agreement. Mr. K.K.
Venugopal further pointed out that respon-
dent No.1 totally violated the agreement be-
tween the parties by seeking enforcement
of the transfer of the shares in the Indian
company by approaching the District Court
in the United States. On the other hand, Mr.
Nariman pointed out that Section 11.05(b)
of the Sharcholders Agreement alone gov-
erns the rights and obligations between the
appellant and the first respondent inter S(;
and dispute resolution thereof. In view o

our discussion supra, we agree with the
stand of the learned senior counsel for the

———

appellant.

24. Coming to the other contentions Qal‘ci
ticularly the fact that the suit has been file .
before the trial Court which is a court o

‘competent jurisdiction under Section 2(e) of

the Act and not an application under Sec-
tion 34 of the Act, Mr. K.K. Venugopal
Pointed out that it would not affect the is-
Sue of jurisdiction as this Court has upheld
the conversion of a suit into a Section 9 pe-
tition under the Act. (vide Sameer Barar and
Ors. v. Ratan Bhushan Jain & Ors. (2006) 1
SCC419) and in another instance, converted
a Writ petition into a first appeal under the
Civil Procedure Code. (vide Ajay
Bansal vs, Anup Mehta & Ors.
(2007) 2 scc 275). Even other-
wise, if the Court in q
jurisdiction in the interest of justice the suit/
Proceeding has to be transferred to the court
having competent jurisdiction,

25. Learned senijor counsel for the ap-
pellant submitted that the first respondent
- Satyam Computer Services Ltd. could not
have pursued the enforcement proceedings
in the District Court in Michigan, USA in
the teeth of the injunction granted by the
Courts in India which also, on the basis of
the Comity of Courts, should have been re-
Spected by the District Courts in Michigan,
USA. Elaborating the same, he further sub-
mitted that the injunction of the trial court
restraining the respondents from seeking or
effecting the transfer of shares either under
the terms of the Award or otherwise was in
force between 15.06.2006 and 27.06.2006.
The injunction of the High Court in the fol-
lowing terms “appellant (i.e. respondent
No.1) shall not effect the transfer of shares
of the respondents pending further orders”
was in effect from 27.06.2006 til]
28.12.2006. The judgment of the US Dis-
trict Court was on 13.07.2006 and
31.07.2006 when the Award was directed
to be enforced as sought by respondent No.1,
notwithstanding the injunction to the effect
that the appellant (respondent No. 1 herein)
“shall not effect the transfer of shares of the
respondents pending further ord‘crs." The
first respondent pursued his enforcement
suil in Michigan District Courts to have a
decree passed directing —“......... VGE shall
deliver to Satyam or its designee, share cer-
tificates in a form suitable for immediate_

(2007 AIR
SCW 652)

uestion is not having

S
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transfer to Satyam evidencing all ol the
appellant's ownership interest in Satyam
Ventures Engineering Services (SVES), the
party’s joint venture company.” Further, the
“VGE (appellant herein) shall do all that may
otherwise be necessary to effect the trans-
fer of its ownership interest in SVES to
Satyam (or its designee)”. It is pointed out
that obtaining this order by pursuing the
case in the US District Courts, in the teeth
of the prohibition contained in the order of
the High Court, would not only be a con-
tempt of the High Court but would render
all proceedings before the US courts a bru-
tum fulmen, and liable to be ignored. Though
Mr. R.F.Nariman has pointed out that the
High Court only restrained the respondent
from effecting transfer of the shares pend-
ing further orders by the City Civil Court,
Secunderabad, after the orders of the trial
Court as well as limited order of the High
Court, the first respondent ought not to have
proceeded the issue before the District
Court, Michigan without getting the interim
orders/directions vacated.

26. Finally, the overriding section 11.5
(c) of the SHA cannot be ignored lightly. As
pointed out, the said section would exclude
respondent No.1- Satyam Computer Ser-
vices Ltd. approaching the US Courts in re-
gard to the enforcement of the Award. Sec-
tion 11.05 (b) and (c) of the Shareholders
Agreement between the parties which is rel-
evant has already been extracted in para 23.

The non obstante clause would override
the entirety of the agreement including sub-
section (b) which deals with settlement of
the dispute by arbitration. Sub-section (c),
therefore, would apply to the enforcement
of the Award which declares that, notwith-
standing that the proper law or the govern-
ing law of the contract is the law of the State
of Michigan, their shareholders shall at all
times act in accordance with the Compa-
nies Act and other applicable Acts/Rules
being in force in India at any time. Neces-
sarily, enforcement has to be in India, as
declared by this very section which overrides
every other section in the Shareholders
Agreement. Respondent No. 1, therefore, Lo-
tally violated the agreement between the
parties by secking enforcement of the trans-
fer of the shares in the Indian company by

approaching the District Courts in the
United States.

27.The claim of the first respondent th
the section, namely, 11.05(c) of the s}?/i
cannot be construed to mean that Ingj,
law is a substantive law of the contracg On
that Indian law would govern the diSpUtg
resolution clause in Section 11.05(b) arc g |-
acceptable. AS rightly pointed out and g},
served earlier, the non obstante clause woy)y
override the entirety of the agreement jj,_
cluding sub-section (b) which deals with ty,
settlement of the dispute by arbitration ang
therefore, section 3 would apply to the en:
forcement of the award. In such event, nec.
essarily enforcement has to be in India 44
declared by the very section which overrideg
every other section.

28. The above-mentioned relevant gs.
pects, the legal position as set out in three-
Judge Bench decision in Bhatia Interna-
tional (supra), specific clause in the Share-
holders Agreement (SHA), conduct of the
parties have not been properly adverted to
and considered by the trial Court as well as
the High Court. Accordingly, both the or-
ders passed by the City Civil Court and of
the High Court are set aside.

29. In terms of the decision in
Bhatia International (supra), we
hold that Part I of the Act is ap-
plicable to the Award in question even
though it is a foreign Award. We have not
expressed anything on the merits of claim
of both the parties. It is further made clear
that if it is found that the Court in which
the appellant has filed a petition challeng-
ing the Award is not competent and having
jurisdiction, the same shall be transferred
to the appropriate Court. Since from the in-
ception of ordering notice in the special leave
petition both parties were directed to main-
tain status quo with regard to transfer of
shares in issue, the same shall be main-
tained till the disposal of the suit. Consid-
ering the nature of dispute which relates 0
an arbitration Award, we request the con
cerned Court to dispose of the suit on mer-
its one way or the other within a period of
six months from the date of receipt of cOPY
of this judgment. Civil appeal is allowed t0
this extent. No costs.

(2002 AIR
SCW 1285)

Order accordingly’

Bl
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