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cent village of Kala Ghanu Pur they were
equally well connected by arterial roads. It
was urged that since there was little to dif-
ferentiate between the lands comprised in
village Kala Ghanu Pur and those involved
in the present acquisition proceedings, the
Judgments referred to and relied upon by
Mr. Mohan would be of little or no relevance.
It was urged that, in any event, the lands
comprised in village Kala Ghanu Pur could
not be said to be a small unit since it com-
prised an area of 208.2625 acres.

14. Mr. Jain contended that the appeals
were inisconceived and were liable to be dis-
missed.

15. We have carefully considered the sub-
missions made on behalf of the respective
parties and we see no justification to inter-
fere with the decision of the Division Bench
of the Punjab and Haryana High Court
which, in our view, took a pragmatic ap-
proach in fixing the market value of the
lands forming the subject-matter of the ac-
quisition proceedings at a uniform rate.
From the sketch plan of the area in ques-
tion, it appears to us that while the lands in
question are situated in five different vil-
lages, they can be consolidated into one
single unit with little to choose between one
stretch of land and another. The entire area
is in a stage of development and the differ-
ent villages are capable of being developed
in the same manner as the lands comprised
in Kala Ghanu Pur where the market value
of the acquired lands was fixed at a uniform
rate of Rs. 40,000/- per acre. The Division
Bench of the Punjab and Haryana High
Court discarded the belting method of valu-
ation having regard to the local circum-
stances and [eatures and no cogent ground
has been made out to interfere with the
same. '

16. In our view, in the absence of any
contemporaneous document, the market
value of the acquired lands of village Kala
Ghanu Pur which were acquired at the same
time as the lands in the other five villages
was correctly taken to be a comparative unit
for determination of the market value of the
lands comprising the lands forming the sub-
ject-matter of the acquisition proceedings
under conslderation. No Interference |s,
therefore, called for In these appeals and
they are all dismissed without any order ag
to cosls.

All India Reporter

Arun Kumar, G.

While co

17. Although, it has been duly Mentione,
in the judgment under appeals, we reiterag,
that as far as the benefits under Sectign
23(1-A) of the Act are concerned, the Same
will be confined to the lands compriseq in
village Kathania and Wadala Bhitewad g,
where the Collector made his award afte,

30th April, 1982.
Appeals dismisseq.
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M/s. S. B. P. & Co. v. M/s. Patel Engi-
neering Ltd. and Anr.

(A) Arbitration and Conciliation Act
(26 of 1996), Ss. 11(6), 16 — Constitu-
tion of Arbitral Tribunal — Power of Chief
Justice or his designate under S. 11(6) —
Is not an administrative power — But is
a judicial power — Reason being, adjudi-

cation is involved in constitution of an
arbitration Tribunal, :

2000 AIR SCW 3908, Overruled.

Majority view (Per P.
Balasubramanyan, J. (For himself and on
behalf of R. C. Lahoti C.J.I., B. N. Agrawal,
P. Mathur and A. K.
Mathur, JJ.) :— Merely because the main 3
purpose was the constitution of an arbitral
tribunal, it could not be taken that the g
exerise of power is an administrative power. 9
nstituting an arbitral tribunal, on &
me of the Act, the Chief Justice has
der whether he as the Chief Justice
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the sche
to consi

*In this case the Judges of the Suprem¢

The jud

Court differ in their
view is taken
Agraw
Mathy
and t}

views, The majority
by R. C. Lahoti C. J. L., B. N.
al, Arun Kumar, G. P. Mathur. A. K.
I and P. K. Balasubramanyan, JJ.
¢ minority view by C. K. Thakker. J-:

gments are printed in the order In
they are given in the certified
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has jurisdiction in relation to the contract,
whether there was an arbitration agreement
in terms of S. 7 and whether the person
before him with the request, is a party to
the arbitration agreement. On coming to a
conclusion on these aspects, he has to en-
quire whether the conditions for exercise of
his power under S. 11(6) exist in the case
and only on being satisfied in that behallf,
he could appoint an arbitrator or an arbi-
tral tribunal on the basis of the request. It
is difficult to say that when one of the par-
ties raises an objection that there is no ar-
bitration agreement, raises an objection that
the person who has come forward with a
request is not a party to the arbitration
agreement, the chief Justice can come to a
conclusion on those objections without fol-
lowing an adjudicatory process. Can he con-
stitute an arbitrary tribunal, without con-
sidering these question? If he can do so, why
should such a function be entrusted to a
high judicial authority like the Chief Jus-
tice. Similarly, when the party raises an
objection that the conditions for exercise of
the power under S. 11(6) are not fulfilled
and the Chief Justice comes to the conclu-
sion that they have been fulfilled, it is diffi-
cult to say that he was not adjudicating on
a dispute between the partics and was
merely passing an administrative order. It
is also not correct to say that by mere con-
stitution of an arbitral tribunal the rights of
parties are not affected. Dragging a party to
an arbitration when there existed no arbi-
tration agreement or when there existed no
arbitrable dispute, can certainly affect the
rights of the parly and even on monetary
terms, impose on him a serious liability for
meeting the expenses of the arbitration, even
ifit be preliminary expenses and his objetion
is upheld by the arbitral tribunal. Therefore,
it is not possible to accept the position that
no adjudication is involved in the constitu-
tion of an arbitral tribunal.

Moreover, in a case where the objection
to jurisdiction or the existence of an arbi-
tration agreement is overruled by the arbi-
tral tribunal, the party has to participate in
the arbitration proceedings extending over
a period of time by incurring substantial
expenditures and then to come to Court with
an application under S. 34 of the Arbitra-
tion Act secking the setting aside of the
award on the ground that there was no ar-
bitration agreement or that there was noth-

ing to be arbitrated upon when the tribunal
was constituted. Though this may avoid in-
tervention by Court until the award is pro-
nounced, it does mean considerable expen-
diture and time spent by the party before
the arbitral tribunal. On the other hand. if
even at the initial stage, the Chief Justice
judicially pronounces that he has jurisdic-
tion to appoint arbitrator, that there is an
arbitration agreement between the parties.
that there was a live and subsisting dispute
for being referred to arbitration and consti-
tutes the tribunal as envisaged. on being
satisfied of the existence of the conditions
for the exercise of his power, ensuring that
the arbitrator is a qualified arbitrator, that
will put an end to a host of disputes be-
tween the parties, leaving the party aggrieved
with a remedy of approaching this Court
under Art. 136 of the Constitution. That
would give Supreme Court, an opportunity
of scrutinizing the decision of the ChiefJus-
tice on merits and deciding whether it calls
for interference in exercise of its plenary
power. Once Court declines to interfere with
the adjudication of the Chief Justice to the
extent it is made, it becomes final. This rea-
soning is also supported by sub-sec. (7) of
S. 11, making final, the decision of the Chief
Justice on the matters decided by him while
constituting the arbitral tribunal. This will
leave the arbitral tribunal to decide the dis-
pute on merits unhampered by preliminary
and technical objections. In the long run,
especially in the context of the judicial sys-
tem in our country, this would be more con-
ducive to minimising judicial intervention
in matters coming under the Act. This will
also avert the situation where even the or-
der of the Chief Justice of India could be
challenged before a single Judge of the High
Court invoking the Art. 226 of the Constitu-
tion of India or before an arbitral tribunal
consisting not necessarily of legally trained
persons and their coming to a conclusion
that their constitution by the Chief Justice
was not warranted in the absence of an ar-
bitration agreement or in the absence of a
dispute in terms of the agreement.

2000 AIR SCW 3908, Overruled.
(Paras 24, 41, 46)

Minority view (Per C. K. Thakker, J.) :—
The function performed by Chief Justice of
High Court or C. J. I. under S. 11(6) is ad-
ministrative, pure and simple and neither

judicial nor quasi-judicial.
(Para 147)
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Before making appointment of Arbitrator
the Chief Justice must be convinced that
there is an “arbitration agreement’ under S.
7 the other party has refused to make an
appointment, or parties or two arbitrators
have failed to reach an agreement or a per-
son or institution has failed to perform the
function entrusted to him or it. Moreover,
the Chief Justice in appointing an arbitra-
tor "shall have regard to’ qualifications, in-
dependence and impartiality of the arbitra-
tor. The issues that arise before the Chief
Justice are thus contentious issues and re-
quire adjudication. Such adjudication
affeccts rights of parties. The ‘duty to act
Jjudicially” is, therefore. implict. It was there-
fore submitted that the decision of the Chief
Justice is judicial or quasi-judicial. Held
such plea is based on the misconception that
wherever a statute requires certain mat-
ters to be taken into account and the au-
thority is obliged to apply its mind to those
considerations, the action, decision or ad-
judication must be held judicial or quasi-
Jjudicial. It cannot be gainsaid that before
exercising the power to appoint an arbitra-
tor, the Chief Justice must peruse the rel-
evant record relating to an agreement and
failure by one party in making an appoint-
ment which would enable him to act. How-
ever, at that stage, the satisfaction required
is merely of prirna facienature and the Chief
Justice dees not decide lis nor contentious
issues between the parties. Section 11 nei-
ther contemplates detailed inquiry, nor trial
nor findings on controversial or contested
matters.

(Paras 84, 147)

Section 11(7), no doubt, uses the term
‘decision’. But the Chief Justice forms prima
facie opinion as to the fulfillment of condj-
tions specified in sub-sec. (6). The decision
neither contemplates adjudication of lis be-
tween two or more parties nor resolves con-
troversial and contentious issues. It merely
requires the Chief Justice to take an appro-
priate action keeping in view the provisions
of Part Il and sub-secs. (1), (4) and (5) of S.
11. Regarding matters which the Chief Jus-
tice is expected to consider, such as qualifi-
cation, independence and impartiality of
arbitrator, they are statutory provisions and
the Chief Justice is obliged to keep them in
view as per mandate of the Legislature. The
said fact, however, does not make the func-
tion of the Chief Justice judicial or quasi-

judicial. Finality attached (o the ¢
Chief Justice also, does not Make 1
sion judicial or quasi-judicig]. Fin l;s d
order has nothing to do with the nag Of ap
function to be performed by the Chle}lre of
tice. Jus.
(Paras 90 92
Parliament, has consciously ang ir;t
tionally made the present arrangemmtern.
the first time allowing exercise of the powor
by the Chief Justice himself or through : Er‘
person or institution designateq
since the function is administratjye
acter and is required to be perfor

by him’
in chay.

. . mEd on

prima facie satisfaction under Sub-sec, (6)
of S. 11 of the Act.

(Para g3

Section 16(1) enables the Arbitra] Triby.
nal to rule on its own jurisdiction. It further
provides that the jurisdiction of the trjp,.
nal includes ruling on any objections wit
respect to existence or validity of the arpj.
tration agreement. Sub-Secs. (2), (3) and (4
of S. 16 lay down procedure of raising plea
as to the jurisdiction of the Arbitral Tribu-
nal and entertaining such plea. Sub-sec, (5)
of S. 16 mandates that the Arbitral Tribu-
nal ‘shall decide’ such plea and, ‘where the
arbitral tribunal takes a decision rejecting
the plea, continue with the arbitration pro-
ceedings and make an arbitral award'. Sub-
sec. (6) expressly enacts that a party ag-
grieved by arbitral award may invoke S. 34
of the Act for setting aside such award. The
provision appears to have been made to pre-
vent dilatory tactics and abuse of immedi
ate right to approach the Court. If an a¢
grieved party has right to move the Court. it
would not have been possible to pre‘Clude
the Court from granting stay or interim
lief which would bring the arbitration Pros
ceedings to a grinding halt. The prO"lsw{é ;
of S. 16(6) read with S. 5 now make thef ¥
gal position clear, unambiguous and Ir
from doubt. 09)
(Paras 94. |

t
(B) Arbitration and Concm““"n:zf
(26 of 1898), 8. 11(6) — Constitutlol
India, Art. 14 — Constitution of as® of
Tribunal — Exereise of power by po
Justice under S. 11(6) — Notice to °P
site parties is a must. chief
Appointment of Arbitrators bg, 7,
Justice of India Scheme (1996): . (For

Per P K. Bnlnsubmmnan:"/
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himself and on behalf of R. C. Lahoti
c.J.I., B. N. Agrawal, Arun Kumar, G. P.
Mathur and A. K. Mathur, JJ.) :(— It is fun-
damental to our procedural jurisprudence,
that the right of no person shall be affected
without he being heard. This necessarily
imposes an obligation on the Chief Justice
to issue notice to the opposite party when
he is moved under S. 11. The notice to the
opposite party cannot be considered to be
merely an intimation to that party of the fil-
ing of the arbitration application and the
passing of an administrative order appoint-
ing an arbitrator an arbitral tribunal. It is
really the giving of an opportunity of being
heard. there have been cases where claims
for appointment of an arbitrator based on
an arbitration agreement are made ten or
twenty years after the period of the contract
has come to an end. There have been cases
where the appointment of an arbitrator has
been sought, after the parties had settled
the accounts and the concerned party had
certified that he had no further claims
against the other contracting party. There
have been cases where assertions are made
of the existence of arbitration agreements
when, in fact, such existence is strongly dis-
puted by the other side who appears on is-
suance of notice. constroversies are also
raised as to whether the claim that is sought
to be put forward comes within the purview
of the concerned arbitration clause at all.
The Chief Justice has necessarily to apply
his mind to these aspects before coming to
a conclusion one way or the other and be-
fore proceeding to appoint an arbitrator or
declining to appoint an arbitrator. Obviously,
this is an adjudicatory process. An oppor-
tunity of hearing to both parties is a must.
Even in administrative functions if rights are

affected, rules of natural justice step in.
(Para 36)

A decision on jurisdiction and on the ex-
istence of the arbitration agreement and of
the person making the request being a party
to that agreement and the subsistence of an
arbitrable dispute require to be decided and
the decision on these aspects is a prelude
to the Chief Justice considering whether the
requirements of sub-sec. (4), sub-sec. (5) or
sub-sec. (6) of S. 11 are satisfied when ap-
Proached with the request for appointment
of an arbitrator. It is difficult to understand
the finality referred to in S. 11 (7) as ex-
cluding the dectsion on his competence and

the locus standi of the party who seeks to
invoke his jurisdiction to appoint an arbi-
trator. Viewed from that angle, the decision
on all these aspects rendered by the Chiefl
Justice would attain finality and it is obvi-
ous that the decision on these aspects could
be taken only after notice to the parties and

after hearing them.
(Para 37)

Per C. K. Thakker, J. :— As the Chief
Justice is performing administrative func-
tion in appointing an arbitrator, there is no
‘duty to act judicially’ on his part, nonethe-
less there is ‘duty to act fairly’ which requires
him to issue noticeto the other side before
taking a decision to appoint an arbitrator.
Cl. 7 of the scheme as stood prior to the
amendment, could neither be held bad in

law nor inconsistent with S. 11 of the Act.
(Para 146)

(C) Arbitration and Conciliation Act
(26 of 1996), S. 11(6) — Constitution of
arbitral tribunal — Exercise of power by
Chief Justice under S. 11(6) — Chief Jus-
tice of High Court cannot designate dis-
trict Judge to perform functions under
S. 11(6).

Majority view :— (Per P. K.
Balasubramanyan, J. (For himself and on
behalf of R. C. Lahoti C.J.I., B. N. Agrawal,
Arun Kumar, G. P. Mathur and A. K.
Mathur, JJ.) .— The words in S. 11 of the
Act, are “the Chief Justice or the person or
institution designated by him”. The fact that
instead of the Court, the powers are con-
ferred on the Chief Justice, has to be ap-
preciated in the context of the staute. “Court”
is defined in the Act to be the principal civil
Court of original jurisdiction of the district
and includes the High Court in exercise of
its ordinary original civil jurisdiction. The
principal- civil Court of originally jurisdic-
tion is normally the District Court. The High
Courts, in India exercising ordinary origi-
nal civil jurisdiction are not too many. So in
most of the States the concerned Court
would be the District Court. Obviously, the
parliament did not want to confer the power
on the District Court, to entertain a request
for appointing an arbitrator or for consti-
tuting an arbitral tribunal under S. 11 of
the Act. It has to be noted that under S. 9 of
the Act, the District Court or the High Court
exercising original jurisdiction, has the
power to make interim orders prior to, dur-
ing or even post arbitration. It has also the
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power Lo entertain a challenge to the award
that may ultimately be made, The framers
of the statute must certainly be taken to have
been consclous of the definition of “Court”
in the Act. It 1s easlly possible to contem-
plate that they did not want the power un-
der S. 11 to be conferred on the District
Court or the High Court exercising orlginal
jurisdiction. The intention apparently was
to conler the power on the highest judicial
authority in the State and in the country,
on ChiefJustices of High Courts and on the
Chiel Justice of India. Such a provision is
necessarily Intended to add the greatest
credibility to the arbitral process. The ar-
gument that the power thus conferred on
the Chiel Justice could not even be del-
egated to any other Judge of the High Court
or of the Supreme Court, stands negatived
only because of the power given to desig-
nate another. The intention of the legis-
lature appears to be clear that it
wanted to ensurc that the power under S.
11(6) of the Actl was exercised by the high-
est judicial authority in the concerned State
or in the country. This is to ensure the ut-
most authority to the process of constitut-
ing the arbitral tribunal. In our dispensa-
tion of justice, especially in respect of mat-
ters entrusted to the ordinary hierarchy of
Courts or judicial authorities, the duty would
normally be performed by a judicial author-,
ity according to the normal procedure of that
Court or of that authority. When the Chief
Justice of the High Court is enlrusted with
the power, he would be entitled to designate
another Judge of the High Court for exer-
cising that power similarly, the Chief Jus-
tice of India would be in a position to desig-
nate another Judge of the Supreme Court
to exercise the power under S. 11(6) of the
Act. When so entrusted with the right to
exerclse such a power, the Judge of the High
Court and the Judge of the Supreme Court
would be exercising the power vested in the
Chief Justice of the High Court or in the
Chief Justice of India. Therefore, it stands
clarificd that the Chief Justice of a High
Courl can delegate the function under S.
11(6) of the Act to a Judge of that Court and
he would actually exercise the power of the
ChiefJustice conferred under S, 11(6) of the
Act. The position would be the same when
the ChiclJustice of India delegates the power
to another Judge of the Supreme Court and
he exercises that power as designated by the

Chtef Justice of India. In this context, it has
also to be noticed that there is an ocean of
difference between an institution which has
no judicial functions and an authority or
person who is already exercising judicia)
power in his capacity as a judicial author-
ity. Therefore, only a Judge of the Supreme
Court or a Judge of the High Court could
respectively be equated with the Chief Jus.
tice of India or the Chief Justice of the High
Court while exercising power under S. 11(6)
of the Act as designated by the Chief Jus-
tice. A non-judicial body or institution can-
not be equated with a Judge of the High
Court or a Judge of the Supreme Court and
it has to be held that the designation con-
templated by S. 11(6) of the Actis not a des-
ignation to an institution that is incompe-
tent to perform judicial functions. Under our
dispensation a non-judicial authority can-
not exercise judicial powers. :

(Paras 12, 41, 42, 46)

Minority view :— (Per C. K. Thakker,
d.) :- The Legislature has conferred power
on the Chief Justice to appoint an arbitra-
tor In certain contingencies. By the same
pen and ink, it allowed the Chief Justice to
get that power exercised through ‘any per-
son of institution’. It is not open to a Court
to ignore the legislative mandate by making
artificial distinction between the power to
be exercised by the Chief Justice or by his
‘colleague’ and the power to be exercised by
other organs though Legislature was quite
clear on the exercise of power by the per-
sons and authorities specified therein.

(Para 116)

The plea that when the intention of Par-
liament was to confer the power on the high-
est judicial authority in the State and in the
country, il cannot be allowed to be exercised
by ‘any person’ or ‘institution’ is ill-con-
ceived. Firstly, it proceeds on the basis that
the function of the Chief Justice is judicial
or quasi judicial, which is not correct. Sec-
ondly, a Court of law must give credit to
Parliament that it is aware of settled legal
position that judicial or quasi judicial func-
tlon cannot be delegated and if the function
performed by the Chief Justice is judicial or
quast judicial in nature, keeping in view le-
gal position, it would not have allowed del-
¢gation of such function to ‘any person or
authority'. Thirdly, the conferment of power
on tl}c ChlefJustice is not as ‘persona desig-
nata’. Hence, the power can be delegated.
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Finally, if the legislative intent is the exer-
cise of power by the Chief Justice alone, one
fails to understand as to how it can be exer-
cised by a ‘colleague’ of the Chief Justice as

well.

Y

(Paras 113, 115)

(D) Arbitration and Conciliation Act
(26 of 1996), S. 11(6) — Constitution of
India, Art. 136 — Constitution of arbitral
Tribunal — Order passed by Chief Justice
of High Court or his designate under S.
11(6) — Appeal against lies only under Art.
136 — Order passed by Chief Justice of
India/Judge of Supreme Court under S.
11(6) — Not appealable.

Majority view :— (Per P. K.
Balasubramanyan) (For himself and on be-
half of R.C. Lahoti CJI, B. N. Agrawal,
Arun Kumar, G. P. Mathur and A. K.
Mathur, JJ.) :— The proceeding before the
Chief Justice while entertaining an applica-
tion under S. 11(6) of the Act is adjudica-
tory, therefore, the outcome of that adjudi-
cation is a judicial order. Once it is a judi-
cial order, the same, as far as the High Court
is concerned would be final and the only
avenue open to a party feeling aggrieved by
the order of the Chief Justice would be to
7 approach to the Supreme Court under Art.
136 of the Constitution of India. If it were
an order by the Chief Justice of India, the
party will not have any further remedy in
respect of the matters covered by the order
of the Chief Justice of India or the Judge of
the Supreme Court designated by him and
he will have to participate in the arbitration
before the Tribunal only on the merits of
the claim. Obviously, the dispensation in our
country, does not contemplate any further
appeal from the decision of the Supreme
Court and there appears to be nothing ob-
jectionable in taking the view that the order
of the Chief Justice of India would be final
on the matters which are within his pur-

view, while called upon to exercise his ju-
1l of the Act. It is also

onclusion would really be in aid of quick
disposal of arbitration claims and would

‘considerable delay in the process, an
that is sought to be achieved by the

(Paras 43. 44, 46)

clarifies that since all were guided
decision in Konkan Railway Corpn.
Rani Construction pvt. Ltd. (2000 AIR

SCW 3908) and orders under S. 11(6) of the
Act have been made based on the position
adopted in that decision, the appointment
of arbitrators or arbitral tribunals thus far
made, are to be treated as valid, all objec-
tions being left to be decided under S. 16 of
the Act. As and from this date, the position
as adopted in this judgment will govern even
pending applications under S. 11 (6) of the
Act. Where District Judges had been desig-
nated by the Chief Justice of the High Court
under S. 11(6) of the Act, the appointment
orders thus far made by them will be treated
as valid; but applications if any pending
before them as on this date will stand trans-
ferred, to be dealt with by the Chief Justice
of the concerned High Court or a Judge of

that Court designated by the Chief Justice.
(Para 46)

Minority view :— (Per C. K. Thakker,
J.) :— Since the order passed by the Chief
Justice under sub-sec. (6) of Section 11 of
the Act is administrative, a Writ Petition un-
der Article 226 of the Constitution is main-
tainable. A Letters Patent Appeal/Intra-
Court Appeal is competent. A Special Leave
Petition under Article 136 of the Constitu-

tion also lies to this Court.
(Para 147)

(E) Arbitration and Conciliation Act
(26 of 1996), Ss. 34, 37 — Constitution
of India, Arts. 226, 227 — Orders passed
by arbitral Tribunal — Not open to chal-
lenge under Arts. 226, 227.

Per P. K. Balasubramanyan (For him-
self and on behalf of R. C. Lahoti, CJI, B.
N. Agrawal, Arun Kumar, G. P. Mathur and
A. K. Mathur, JJ.) :— It is seen that some
High Courts have proceeded on the basis
that any order passed by an arbitral tribu-
nal during arbitration, would be capable of
being challenged under Art. 226 or 227 of
the Constitution of India. Such an approach
is not warranted, S. 37 makes certain or-
ders of the arbitral Tribunal appealable.
Under S. 34, the aggrieved party has an av-
enue for ventilating his grievances against
the award including any in-between orders
that might have been passed by the arbitral
Tribunal acting under S. 16 of the Act. The
party aggrieved by any order of the arbitral
Tribunal, unless has a right of appeal un-
der S. 37 of the Act, has to wait until the
award is passed by the Tribunal. This ap-
pears to be the scheme of the Act. The arbi-
tral Tribunal is after all, the creature of a
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contract between the parties, thé arbitration
agreement, even though if the occasion
arises, the Chief Justice may constitute it
based on the contract between parties. but
that would not alter the status of the arbi-
tral Tribunal. It will still be a forum chosen
by the parties by agreement. The stand
adopted by some of High Courts that any
order passed by the arbitral Tribunal is ca-
pable of being corrected by the High Court
under Art. 226 or 227 of the Constitution of
India is disapproved. Such an intervention
by the High Courts is not permissible. The
object of minimizing judicial intervention
while the matter is in"the process of being
arbitrated upon, will certainly be defeated if
the High Court could be approached under
Art. 227 of the Constitution of India or un-
der Art. 226 of the Constitution of India
against every order made by the arbitral
Tribunal. Therefore, it is necessary to indi-
cate that once the arbitration has com-
menced in the arbitral Tribunal, parties have
to wait until the award is pronounced un-
less, of course, a right of appeal is available
to them under S. 37 of the Act even at an
earlier stage.

(Paras 44, 45, 46),
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Bhaskaran: Mrs. D. Bharathi Reddy:
Krishnan Venogopal: Prasad Vijayakumar;
Siddhartha Singh: Amit Dhingra, Gaurav
Liberhan, Ms. Niranjana Singh, Ms. Vimla
Sinha; Abhishek Chaudhary, Gaurav
Dhama, Adarsh Upadhyay, S. K. Dhingra
and Ms. Shefali Dhingra, Advocates with
them, for appearing parties.

P. K. BALASUBRAMANYAN, J. (For
themself and on behalf of R. C. Lahoti,
c.J. L., B. N. Agrawal, Arun Kumar, G. P.
Mathur, A. K. Mathur, JJ.) :— Leave
granted in SLP(C) Nos.3205/2004, 14033-
14034,/2004, 21272-273/2002.

What is the nature of the function of the
Chief Justice or his designate under Sec-
tion 11 of the Arbitration and Conciliation
Act, 1996 is the question that is posed be-
fore us. The three Judges bench 'decision

in Konkan Rly. Corpn. Ltd. v.
Mehul Construction Co..[(2000)
7 SCC 201] as approved by the
Constitution Bench in Konkan
Railway Corpn. Ltd. & Anr. v.
3007 AIR] Rani Construction Pvt. Ltd.
scw 426) | [(2002) 2 SCC 388 has taken the
view that it is purely an administrative func-
tion, that it is neither judicial nor quasi-ju-
dicial and the Chief Justice or his nominee
performing the function under Section 11(6)
of the Act. cannot decide any contentious
ssue between the parties. The correctness
f'the said view is questioned in these ap-

eals.

"5 Arbitration in India was earlier gov-
ned by the Indian Arbitration Act, 1859

th limited application and the Second

hedule to the Code of Civil Procedure,

08. Then came the Arbitration Act, 1940.

tion 8 of that Act conferred power on the

(2000 AIR
SCW 2960)

cation made in that behalf. Section 20 con-
ferred a wider jurisdiction on the Court for
directing the filing of the arbitration agree-
ment and the appointment of an arbitrator.
Section 21 conferred a power on the Court
in a pending suit, on the agreement of par-
ties, to refer the differences between them
for arbitration in terms of the Act. The Act
provided for the filing of the award in court,
for the making of a motion by either of the
parties to make the award a rule of court, a
right to have the award set aside on the
grounds specified in the Act and for an ap-
peal against the decision on such a motion.
This Act was replaced by the Arbitration and
Conciliation Act, 1996 which, by virtue of
Section 85, repealed the earlier enactment.
3. The Arbitration and Conciliation Act.
1996 (hereinafter referred to as ‘the Act’) was
intended to comprehensively cover interna-
tional and commercial arbitrations and con-
ciliations as also domestic arbitrations
and conciliations. It envisages the making
of an arbitral procedure which is fair, effi-
cient and capable of meeting the needs of
the concerned arbitration and for other
matters set out in the objects and reasons
for the Bill. The Act was intended to be one
to consolidate and amend the law relating
to domestic arbitrations, international com-
mercial arbitrations and enforcement of for-
eign arbitral awards, as also to define the
law relating to conciliation and for matters
connected therewith or incidental thereto.
The preamble indicates that since the United
Nations Commission on International Trade
Law (UNCITRAL) has adopted a Model Law
for International Commercial Arbitration
and the General Assembly of the United
Nations has recommended that all countries
give due consideration to the Model Law and
whereas the Model Law and the Rules make
significant contribution to the establishment
of a unified legal framework for a fair and
efficient settlement of disputes arising in
international commercial relations and since
it was expedient to make a law respecting
arbitration and conciliation taking into ac-
count the Model Law and the Rules. the en-
actment was being brought forward. The Act
replaces the procedure laid down in Sections
8 and 20 of the Arbitration Act, 1940. Part I
of the Act deals with arbitration. It contains
Sections 2 to 43. Part Il deals with enforce-
ment of certain foreign awards, and Part I11

rt to appoint an arbitrator on an appli-
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deals with conciliation and Part IV contains
supplementary provisions. In this case. we
are not concerned with Part 111, and Parts 11
and IV have only incidental relevance. We
are concerned with the provisions in Part I
dealing with arbitration.

4. Section 7 of the Act read with Section
2 (b) defines an arbitration agreement. Sec-
tion 2(h) defines ‘party’ to mean a party to
an arbitration agreement. Section 4 deals
with waiver of objections on the part of the
party who has proceeded with an arbitra-
ton, without stating his objections referred
to in the section, without undue delay. Sec-
tion S indicates the extent of judicial inter-
vention. It says that nolwithstanding any-
thing contained in any other law for the time
being in force, in matters governed by Part
L. no judicial authorily shall intervene ex-
cept where so provided in Part I. The ex-
pression jjudicial authority’ is not defined.
So. it has to be understood as taking in the
courts or any other judicial fora. Section 7
defines an arbitration agreement and in-
sists that it must be in writing and also ex-
plains when an arbitration agreement could
be said to be in writing. Section 8 confers
power on a judicial authority before whom
an action is brought in a matter which is
the subject of an arbitration agreement, to
refer the dispute to arbitration, if a party
applies for the same. Section 9 deals with
the power of the Court to pass interim or-
ders and the power to give interim protec-
tion in appropriate cases. It gives a right to
a party. before or during arbitral proceed-
ings or at any time after the making of the
arbitral award but before its enforcement in
terms of Section 36 of the Act, to apply to a
court for any one of the orders specified
therein. Chapter III of Part [ deals with com-
position of arbitral tribunals. Section 10
gives freedom to the parties to determine the
number of arbitrators but imposes a restric-
tion that it shall not be an even number.
Then comes Section 11 with which we are
really concerned in these appeals.

5. The marginal heading of Section 11 is
‘Appointment of arbitrators’. Sub-Section
(1) indicates that a person of any national-
ity may be an arbitrator, unless otherwise
agreed to by the parties. Under sub-section
(2). subject to sub-section (6), the parties
are free to agree on a procedure for appoint-
ing the arbitrator or arbitrators. Under sub-

section (3), failing any agreement in terms
of sub-section (2). in an arbitration with
three arbitrators, each party could appoint
one arbitrator, and the two arbitrators so
appointed, could appoint the third arbitra-
tor, who would act as the presiding arbitra-
tor. Under sub-section-(4), the Chief Justice
or any person or institution desigpated by
him could make the appointment, in a case
where sub-section (3) has application and
where either the party or parties had failed
to nominate their arbitrator or arbitrators
or the two nominated arbitrators had failed
Lo agree on the presiding arbitrator. In the
casc of a sole arbitrator, sub-section (5) pro-
vides for the Chief Justice or any person or
institution designated by him, appointing
an arbitrator on a request being made by
one of the parties, on fulfilment of the con-
ditions laid down therein. Then comes sub-
section (6), which may be quoted hereunder
with advantage:

“(6) Where, under an appointment pro-
cedure agreed upon by the parties,—

(a) a party fails to act as required under
that procedure; or

(b) the parties, or the two appointed ar-
bitrators, fail to reach an agreement ex-
pected of them under that procedure: or

(c) a person, including an institution, fails
to perform any function entrusted to him
or it under that procedure,

a party may request the Chief Justice or any
person or institution designated by him to
take the necessary measure, unless the
agreement on the appointment procedure

provides other means for securing the ap-
pointment.”

Sub-section (7) gives a finality to the deci-
sion rendered by the Chief Justice or the
Person or institution designated by him
when moved under sub-section (4). or sub-
section (5), or sub-section (6) of Section 11.
Sub-section (8) enjoins the Chief Justice or
the person or institution designated by him
to keep in mind the qualifications required
for an arbitrator by the agreement of the
parties, and other considerations as are
likely to secure the appointment of an in-
dependent and impartial arbitrator. Sub-
section (9) deals with the power of the Chief
Justice of India or a person or institution
designated by him to appoint the sole or
the third arbitrator in an international com-
mercial arbitration. Sub-section (10) deals
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with ChiefJustice’s power to make a scheme
for dealing with matters entrusted to him
by sub-section (4) or sub-section (5) or sub-
section (6) of Section 11. Sub-section (11)
deals with the respective jurisdiction of Chief
Justices of different High Courts who are
approached with requests regarding the
same dispute and specifies as to who should
entertain such a request. Sub-section 12
clause (a) clarifies that in relation to inter-
national arbitration, the reference in the
relevant sub-sections to the ‘Chief Justice’
would mean the ‘Chief Justice of India’.
Clause (b) indicates that otherwise the ex-
pression ‘Chief Justice’ shall be construed
as a reference to the Chief Justice of the
High Court within whose local limits the
principal Court is situated. ‘Court’ is defined
under Section 2(e) as the principal Civil
Court of original jurisdiction in a district.

6. Section 12 sets out the grounds of
challenge to the person appointed as arbi-
trator and the duty of an arbitrator ap-
pointed, to disclose any disqualification he
may have. Sub-section (3) of Section 12 gives
a right to the parties to challenge an arbi-
trator. Section 13 lays down the procedure
for such a challenge. Section 14 takes care
of the failure of or impossibility for an arbi-
trator to act and Section 15 deals with the
termination of the mandate of the arbitra-
tor and the substitution of another arbitra-
tor. Chapter IV deals with the jurisdiction of
arbitral tribunals. Section 16 deals with the
competence of an arbitral tribunal, to rule
on its jurisdiction. The arbitral tribunal may
rule on its own jurisdiction, including rul-
ing on any objection with respect to the ex-
istence or validity of the arbitration agree-
ment. A person aggrieved by the rejection
of his objection by the tribunal on its juris-
diction or the other matters referred to in
that Section, has to wait until the award is
made to challenge that decision in an ap-
peal against the arbitral award itself in ac-
cordance with Section 34 of the Act. But an
acceptance of the objection to jurisdiction
or authority, could be challenged then a.nd
there, under Section 37 of the Act. Section
17 confers powers on the arbitral tribur}al
to make interim orders. Chapter V compris-
ing of Sections 18 to 97 deals with the con-
duct of arbitral proceedings. Chapter VI
containing Sections 28 to 33 deals \ylth
making of the arbitral award and termina-
tion of the proceedings. Chapter VII deals

with recourse against an arbitral award.
Section 34 contemplates the filing of an ap-
plication for setting aside an arbitral award
by making an application to the Court as
defined in Section 2(e) of the Act. Chapter
VIII deals with finality and enforcement of
arbitral awards. Section 35 makes the
award final and Section 36 provides for its
enforcement under the Code of Civil Proce-
dure. 1908 in the same manner as if it were
a decree of court. Chapter IX deals with ap-
peals and Section 37 enumerates the or-
ders that are open to appeal. We have al-
ready referred to the right of appeal avail-
able under Section 37(2) of the Act, on the
Tribunal accepting a plea that it does not
have jurisdiction or when the arbitral tri-
bunal accepts a plea that it is exceeding the
scope of its authority. No second appeal is
contemplated. but right to approach the
Supreme Court is saved. Chapter X deals
with miscellaneous matters. Section 43
makes the Limitation Act, 1963 applicable
to proceedings under the Act as it applies
to proceedings in Court.

7. We will first consider the question. as
we see it. On a plain understanding of the
relevant provisions of the Act, it is seen that
in a case where there is an arbitration agree-
ment, a dispute has arisen and one of the
parties had invoked the agreed procedure
for appointment of an arbitrator and the
other party has not co-operated. the party
seeking an arbitration, could approach the
Chief Justice of the High Court if it is an
internal arbitration or of the Supreme Court
if it is an international arbitration to have
an arbitrator or arbitral tribunal appointed.
The Chief Justice, when so requested. could
appoint an arbitrator or arbitral tribunal
depending on the nature of the agreement
between the parties and after satisfying him-
self that the conditions for appointment of
an arbitrator under sub-section (6) of Sec-
tion 11 do "exist. The Chief Justice could
designate another person or institution to
take the necessary measures. The Chief
Justice has also to have the qualification of
the arbitrators in mind before choosing the
arbitrator. An arbitral tribunal so consti-
tuted, in terms of Section 16 of the Act, has
the right to decide whether it has jurisdic-
tion to proceed with the arbitration, whether
there was any agreement between the par-
ties and the other matters referred to
therein.
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8. Normally, any tribunal or authority
conferred with a power to act under a stat-
ute. has the jurisdiction to satisfy itself that
the conditions for the exercise of that power
existed and that the case calls for the exer-
cise of that power. Such an adjudication re-
lating to its own jurisdiction which could be
called a decision on jurisdictional facts, is
not generally final, unless it is made so by
the Act constituting the tribunal. Here, sub-
section (7) of Section 11 has given a finality
to the decisions taken by the Chief Justice
Or any person or institution designated by
him in respect of matters falling under sub-
sections (4), (5) and (6) of Section 11. Once
a statute creates an authority, confers on it
power to adjudicate and makes its decision
final on matters to be decided by it, nor-
mally, that decision cannot be said to be a
purely administrative decision. It is really a
decision on its own jurisdiction for the ex-
ercise of the power conferred by the statute
or to perform the duties imposed by the
statute. Unless, the authority satisfies itself
that the conditions for exercise of its power
exist, it could not accede to a request made
to it for the exercise of the conferred power.
While exercising the power or performing
the duty under Section 11(6) of the Act, the
Chief Justice has to consider whether the
conditions laid down by the section for the
exercise of that power or the performance
of that duty, exist. Therefore, unaided by
authorities and going by general principles,
it appears to us that while functioning un-
der Section 11(6) of the Act, a Chief Justice
or the person or institution designated by
him, is bound to decide whether he has ju-
risdiction, whether there is an arbitration
agreement, whether the applicant before
him, is a party, whether the conditions for
exercise of the power have been fulfilled and
if an arbitrator is to be appointed, who is
the fit person, in terms of the provision.
Section 11(7) makes his decision on the
matters entrusted to him, final.

9. The very scheme, if it involves an ad-
judicatory process, restricts the power of
the Chief Justice to designate, by excluding
the designation of a non-judicial institution
or a non-judicial authority to perform the
functions. For, under our dispensation, no
judicial or quasi-judiclal decision can be
rendered by an institution if it is not a judi-
cial authority, court or a quasi-judicial tri-
bunal. This aspect is dealt with later while

i i ignate under
dealing with the right o designa !
Seclior% 11(6) and the scope of that desig-

nation.

10. The appointment of an arbitra%or
against the opposition of one of the parties
on the ground that the Chief Justice had no
jurisdiction or on the ground that there was
no arbitration agreement, or on the ground
that there was no dispute subsisting which
was capable of being arbitrated upon or that
the conditions for exercise of power under
Section 11(6) of the Act do not exist or that
the qualification contemplated for the arbi-
trator by the parties cannot be ignored and
has to be borne in mind, are all adjudica-
tions which affect the rights of parties. It
cannot be said that when the Chief Justice
decides that he has jurisdiction to proceed
with the matter, that there is an arbitration
agreement and that one of the parties to it
has failed to act according to the procedure
agreed upon, he is not adjudicating on the
rights of the party who is raising these ob-
jections. The duty to decide the preliminary
facts enabling the exercise of jurisdiction or
power, gets all the more emphasized, when
sub-section (7) designates the order under
sub-section (4), (5) or (6) a ‘decision’ and
makes the decision of the Chief Justice fi-
nal on the matters referred to in that sub-
section. Thus, going by the general prin-
ciples of law and the scheme of Section 1 1,
it is difficult to call the order of the Chief
Justice merely an administrative order and
to say that the opposite side need not even
be heard before the Chief Justice exercises
his power of appointing an arbitrator. Even
otherwise, when a statute confers a power
or imposes a duty on the highest judicial
authority in the State or in the country, that
authority, unless shown otherwise, has to
act judicially and has necessarily to con-
sider whether his power has been rightly in-
voked or the conditions for the performance
of his duty are shown to exist.

11. Section 16 of the Act only makes ex-
plicit what is even otherwise implicit,
namely, that the arbitral tribunal constituted
under the Act has the Jjurisdiction to rule
on its own jurisdiction. including ruling on
objections with respect to the existence or
validity of the arbitration agreement. Sub-
section (1) also directs that an arbitration
clause which forms part of a contract shall

¢ treated as an agreement independent of
the other terms of the contract. It also clari-
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fies that a decision by the arbitral tribunal
that the contract is null and void shall not
entail ipso jure the invalidity of the arbitra-
tion clause. Sub-section (2) of Section 16
enjoins that a party wanting to raise a plea
that the arbitral tribunal does not have ju-
risdiction, has to raise that objection not
later than the submission of the statement
of defence, and that the party shall not be
precluded from raising the plea of jurisdic-
tion merely because he has appointed or
participated in the appointment of an arbi-
trator. Sub-section (3) lays down that a plea
that the arbitral tribunal is exceeding the
scope of its authority, shall be raised as soon
as the matter alleged to be beyond the scope
of its authority is raised during the arbitral
proceedings. When the Tribunal decides
these two questions, namely, the question
of jurisdiction and the question of exceed-
ing the scope of authority or either of them,
the same is open to immediate challenge in
an appeal, when the objection is upheld and
only in an appeal against the final award,
when the objection is overruled. Sub-sec-
tion (5) enjoins that if the arbitral tribunal
overrules the objections under sub-section
(2) or sub-section (3), it should continue
with the arbitral proceedings and make an
arbitral award. Sub-section (6) provides that
a party aggrieved by such an arbitral award
overruling the plea on lack of jurisdiction
and the exceeding of the scope of author-
ity, may make an application on these
grounds for setting aside the award in ac-
cordance with Section 34 of the Act. The
question, in the context of sub-section (7)
of Section 11 is, what is the scope of the
right conferred on the arbitral tribunal to
rule upon its own jurisdiction and the ex-
istence of the arbitration clause, envisaged
by Section 16(1), once the Chief Justice or
the person designated by him had appointed
an arbitrator after satisfying himself that the
conditions for the exercise of power to ap-
point an arbitrator are present in the case.
Prima facie, it would be difficult to say that
in spite of the finality conferred by sub-sec-
tion (7) of Section 11 of the Act, to such a
decision of the Chief Justice, the arbitral
tribunal can still go behind that decision
and rule on its own jurisdiction or on the
existence of an arbitration clause. It also
appears to us to be incongruous (o say that
after the Chief Justice had appointed an
arbitral tribunal, the arbitral tribunal can

turn round and say that the Chief Justice
had no jurisdiction or authority to appoint
the tribunal, the very creature broughtinto
existence by the exercise of power by its cre-
ator, the Chief Justice. The argument of
learned Senior Counsel, Mr. K.K. Venugopal
that Section 16 has full play only when an
arbitral tribunal is constituted without in-
tervention under Section 11(6) of the Act, is
one way of reconciling that provision with
Section 11 of the Act, especially in the con-
text of sub-section (7) thereof. We are in-
clined to the view that the decision of the
Chief Justice on the issue of jurisdiction and
the existence of a valid arbitration agreement
would be binding on the parties when the
matter goes to the arbitral tribunal and at
subsequent stages of the proceeding except
in an appeal in the Supreme Court in the
case of the decision being by the Chief Jus-
tice of the High Court or by a Judge of the
High Court designated by him.

12. It is common ground that the Act has
adopted the UNCITRAL Model Law on In-
ternational Commercial Arbitration. But at
the same time, it has made some departures’
from the model law. Section 11 is in the place
of Article 11 of the Model Law. The Model
Law provides for the making of a request
under Article 11 to “the court or other au-
thority specified in Article 6 to take the nec-
essary measure”. The words in Section 11
of the Act, are “the Chief Justice or the per-
son or institution designated by him". The
fact that instead of the court, the powers
are conferred on the Chief Justice, has to
be appreciated in the context of the stat-
ute. ‘Court’ is defined in the Act to be the
principal civil court of original jurisdiction
of the district and includes the High Court
in exercise of its ordinary original civil ju-
risdiction. The principal civil court of origi-
nal jurisdiction-is normally the District
Court. The High Courts in India exercising
ordinary original ‘civil jurisdiction are not
too many. So in most of the States the con-
cerned court would be the District Court.
Obviously, the Parliament did not want to
confer the power on the District Court, to
entertain a request for appointing an arbi-
trator or for constituting an arbitral tribu-
nal under Section 11 of the Act. It has to be
noted that under Section 9 of the Act, the
District Court or the High Court exercising
original jurisdiction, has the power to make
interim orders prior to, during or even post
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arbitration. It has also the power to enter-
tain a challenge to the award that may ulti-
mately be made. The framers of the statute
must certainly be taken to have been con-
scious of the definition of ‘court’ in the Act.
It is casily possible to contemplate that they
did not want the power under Section 11 to
be conferred on the District Court or the
High Court exercising original jurisdiction.
The intention apparently was to confer the
power on the highest judicial authority in
the State and in the country. on Chief Jus-
tices of High Courts and on the Chief Jus-
tice of India. Such a provision is necessarily
intended to add the greatest credibility to
the arbitral process. The argument that the
power thus conferred on the Chiefl Justice
could not even be delegated to any other
Judge of the High Court or of the Supreme
Court, stands negatived only because of the
power given to designate another. The in-
tention of the legislature appears to be clear
that it wanted to ensure that the power
under Section 11(6) of the Act was exercised
by the highest judicial authority in the con-
cerned State or in the country. This is to
ensure the utmost authority to the process
of constituting the arbitral tribunal.

13. Normally, when a power is conferred
on the highest judicial authority who nor-
mally performs judicial functions and is the
head of the judiciary of the State or of the
country, it is difficult to assume that the
power is conferred on the Chief Justice as
persona designata. Under Section 11(6), the
Chief Justice is given a power to designate
another to perform the functions under that
provision. That power has generally been
designated to a Judge of the High Court or
of the Supreme Court respectively. Persona
designata, according to Black's Law Dictio-
nary, means “A person considered as an
individual rather than as a member of a
class”. When the power is conferred on the
Chief Justices of the High Courts, the power
is conferred on a class and not considering

that person as an individual. In

(AR 1961| the Central Talkies Ltd., Kanpur
sc 606.| v. Dwarka Prasad (1961 (3) SCR
Para 9) 495) while considering the sta-

tus in which the power was to be exercised
by the District Magistrate under the United
Provinces (Temporary) Control of Rent and
Eviction Act, 1947, this Court held:

“a persona designata is "a person who is
pointed out or described as an individual,

as opposed to a person ascertained as g
member of a class, or as filling a particular
character.” (See Osborn’s Concise Law Dic-
tionary, 4th Edition., p-253). In the words
of Schwabe, C.J., in Parthasardhi [(AIR 1924
Naidu v. Koteswara Rao,[l.L.R. 47 giéaldras
Mad 369 F.B.] personae designatae )
are, “persons sclected to act in thei.r pri-
vate capacity and not in their capacity as
Judges.” The same consideration applies
also to a well-known officer like the District
Magistrate named by virtue of his office, and
whose powers the Additional District Mag-
istrate can also exercise and who can cre-
ate other officers equal to himself for the
purpose of the Eviction Act.”

In Mukri Gopalan v. Cheppilat
Puthanpurayil Aboobacker
[(1995) 5 SCC 5] this Court after
quoting the above passage from
the Central Talkies Ltd., Kanpur
v. Dwarka Prasad, applied the
test to come to the conclusion that when
Section 18 of the Kerala Buildings (Lease
and Rent Control) Act, 1965 constituted the
District Judge as an appellate authority
under that Act, it was a case where the au-
thority was being conferred on District
Judges who constituted a class and, there-
fore, the appellate authority could not be
considered to be persona designata. What
can be gathered from P. Ramanatha Aiyar’s
Advanced Law Lexicon, 3rd Edition, 2005,
is that "persona designata” is a person se-
lected to act in his private capacity and not
in his capacity as a judge. He is a person
pointed out or described as an individual as
opposed to a person ascertained as a mem-
ber of a class or as filling a particular char-
acter. It is also seen that one of the tests to
be applied is to see whether the person con-
cerned could exercise the power only so long
as he holds office or could exercise the power
even subsequently. Obviously, on ceasing
.to be a Chief Justice, the person referred to
in Section 11(6) of the Act could not exer-
cise the power. Thus, it is clear that the
power is conferred on the Chief Justice un-

der Section 11(6) of the Act not as persona
designata,

(1995 AIR
SCW 3389)

(AIR 1961
SC 606)

14. Normally a persona designata can-
g‘})]ti drelegat.e his power to anot.he%. Here, the
Jusft:i Justice of t.he High Court or the Chief
ate :e of India is given the power to desig-
i nother to exercise the power conferred

M under Section 11(6) of the Act. If the
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ower is a judicial power, it is obvious that
{he power could be conferred only on a ju-
dicial authority and in this case, logically
on another Judge of the High Courtorona
Judge of the Supreme Court. It is logical to
consider the conferment of the power on the
Chief Justice of the High Court and on the
Chief Justice of India as presiding Judges
of the High Court and the Supreme Court
and the exercise of the power so conferred,
is exercise of judicial power/authority as
presiding Judges of the respective courts.
Replacing of the word ‘court’ in the Model
Law with the expression “Chief Justice” in
the Act, appears to be more for excluding
the exercise of power by the District Court
and by the court as an entity leading to ob-
vious consequences in the matter of the pro-
cedure to be followed and the rights of ap-
peal governing the matter. The departure
from Article 11 of the Model Law and the
use of the expression “Chief Justice” can-
not be taken to exclude the theory of its
being an adjudication under Section 11 of
the Act by a judicial authority. '

15. We may at this stage notice the
complementary nature of Sections 8 and 11.
Where there is an arbitration agreement
between the parties and one of the parties,
ignoring it, files an action before a judicial
authority and the other party raises the ob-
jection that there is an arbitration clause,
the judicial authority has to consider that
objection and if the objection is found sus-
tainable to refer the parties to arbitration.
The expression used in this Section is ‘shall’
and this Court in P. Anand
Gajapathi Raju v. P.V. G. Raju
[(2000) 4 SCC 539] and in
Hindustan Petroleum Corpora-
(2003 AIR| tion Ltd. v. Pink City Midway Pe-
SCW3558)| troleum [(2003) 6 SCC 503] has
held that the judicial authority is bound to
refer the matter to arbitration once the ex-
istence of a valid arbitration clause is es-
tablished. Thus, the judicial authority is
entitled to, has to and bound to decide the
jurisdictional issue raised before it, before
making or declining to make a reference.
Section 11 only covers another situation.
Where one of the parties has refused to act
in terms of the arbitration agreement, the
other party moves the Chief Justice under
Section 11 of the Act to have an arbitrator
appointed and the first party objects, It
would be incongruous to hold that the Chief

(2000 AIR
SCW 1489)

Justice cannot decide the question of his
own jurisdiction to appoint an arbitrator
when in a parallel situation. the judicial au-
thority can do so. Obviously, the highest
judicial authority has to decide that ques-
tion and his competence to decide cannot
be questioned. If it is held that the Chief
Justice has no right or duty to decide the
question or cannot decide the question, it
will lead to an anomalous situation in that
a judicial authority under Section 8 can de-
cide, but not a Chief Justice under Section
11, though the nature of the objection is the
same and the consequence of accepting the
objection in one case and rejecting it in the
other, is also the same, namely, sending the
parties to arbitration. The interpretation of
Section 11 that we have adopted would not
give room for such an anomaly.

16. Section 11(6) does enable the Chief
Justice to designate any person or institu-
tion to take the necessary measures on an
application made under Section 11(6) of the
Act. This power to designate recognized in
the Chief Justice, has led to an argument
that a judicial decision making is negatived,
in taking the necessary measures on an ap-
plication, under Section 11(6) of the Act. It
is pointed out that the Chief Justice may
designate even an institution like the Cham-
ber of Commerce or the Institute of Engi-
neers and they are not judicial authorities.
Here, we find substance in the argument of
Mr. F.S.Nariman, learned senior counsel that
in the context of Section 5 of the Act ex-
cluding judicial intervention except as pro-
vided in the Act, the designation contem-
plated is not for the purpose of deciding the
preliminary facts justifying the exercise of
power to appoint an arbitrator, but only for
the purpose of nominating to the Chief Jus-
tice a suitable person to be appointed as ar-
bitrator, especially, in the context of Sec-
tion 11(8) of the Act. One of the objects of
conferring power on the highest judicial
authority in the State or in the country for
constituting the arbitral tribunal, is to en-
sure credibility in the entire arbitration pro-
cess and looked at from that point of view,
it is difficult to accept the contention that
the Chiefl Justice could designate a non-ju-
dicial body like the Chamber of Commerce
to decide on the existence of an arbitration
agrcement and so on, which are decisions,
normally, judicial or quasi judicial in na-
ture. Where a Chief Justice designates not

L
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a Judge, but another person or an institu-

tion to nominate an arbitral tribunal. that

can be done only after questions as to juris-

diction, existence of the agreement and the

like. are decided first by him or his nominee
Judge and what is to be left to be done 1S
only to nominate the members for consti-
tuting the arbitral tribunal. Looking at the
scheme of the Act as a whole and the object
with which it was enacted, replacing the Ar-
bitration Act of 1940, it seems to be proper
to view the conferment of power on the Chief
Justice as the conferment of a judicial power
to decide on the existence of the conditions
justifying the constitution of an arbitral tri-
bunal. The departure from the UNCITRAL
model regarding the conferment of the power
cannot be said to be conclusive or signifi-
cant in the circumstances. Observations of
this Court in paragraphs 389 and 391 in
(1993 AIR] Supreme Court Advocates on
SCW4101.| Record Association v. Union of
Paras 404| [ndia [(1993) 4 SCC 441 at 668
and 406)

support the argument that the

expression chief justice is used in the sense
of collectivity of judges of the Supreme Court
and the High Courts respectively.

17. It is true that the power under Sec-
tion 11(6) of the Act is not conferred on the
Supreme Court or on the High Court, but it
is conferred on the Chief Justice of India or
the Chief Justice of the High Court. One
possible reason for specifying the authority
as the Chief Justice, could be that if it were
merely the conferment of the power on the
High Court, or the Supreme Court, the mat-
ter would be governed by the normal pro-
cedure of that Court, including the right of
appeal and the Parliament obviously wanted
to avoid that situation, since one of the
objects was to restrict the interference by
Courts in the arbitral process. Therefore, the
power was conferred on the highest judicial
authority in the country and in the State in
their capacities as Chief Justices. They have
been conferred the power or the right to pass
an order contemplated by Section 11 of the
Act. We have already seen that it is not pos-
sible to envisage that the power is conferred
on the Chief Justice as persona designata
Therefore, the fact that the power is Con:
ferred on the Chief Justice, and not on the
court presided over by him is not sufficient
to holld that1 lhel power thus conferred is
merely an administrative po
judlciz]\l power. powepanti1s gota

All India Reporter
- |

A LR
18. It is also not possible to accept
argument that there is an exclusive COnfer(f
ment of jurisdiction on the arbitra) triby.
nal, to decide on the existence or validity of
the arbitration agreemen_t. Section 8 of the
Act contemplates a judicial authority befgy,
which an action is broughtin a matter which
is the subject of an arbitration agreemen,
on the terms specified therein, to refer
dispute to arbitration. A judicial authomy
as such is not defined in the Act. It woy)g
certainly include the court as defined ip
Section 2(€) of the Act and would also, i,
our opinion, include other courts and ma
even include a special tribunal like the Cop.
sumer Forum (See Fair Air Engineers (P) Ltq
and another v. N.K. Modi (1996 [(Tsgg AIR.
(6) SCC 385). When the defen- |SCW 3859
dant to an action before a judicial authorj
raises the plea that there is an arbitratiop
agreement and the subject matter of the
claim is covered by the agreement and the
plaintiff or the person who has approached
the judicial authority for relief, disputes the
same, the judicial authority, in the absence
of any restriction in the Act, has necessar-
ily to decide whether. in fact, there is in ex-
istence a valid arbitration agreement and
whether the dispute that is sought to be
raised before it, is covered by the arbitra-
tion clause. It is difficult to contemplate that
the judicial authority has also to act me-
chanically or has merely to see the original
arbitration agreement produced before it,
and mechanically refer the parties to anar-
bitration. Similarly, Section 9 enables a
Court, obviously, as defined in the Act, when
approached by a party before the com-
mencement of an arbitral proceeding, to
grant interim relief as contemplated by the
Section. When a party seeks an interim re-
lief asserting that there was a dispute liable
to be arbitrated upon in terms of the Act.
and the opposite party disputes the exist-
ence of an arbitration agreement as defined
in the Act or raises a plea that the dispute
involved was not covered by the arbitration
clause, or that the Court which was ap
proached had no jurisdiction to pass any
(():rder in terms of Section 9 of the Act, that
hg‘sﬂ’l has necessarily to decide whether it
trrltig)ur'lsclictlon, whether there is an arblé
wi\et}? agreement which is valid in law anis
o er the dispute sought to be raised >
ered by that agreement. There is o If
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Court are curtailed on these aspects. On the
other hand, Section 9 insists that once ap-
proached in that behalf, “the Court shall
have the same power for making orders as
it has for the purpose of and in relation to
any proceeding before it". Surely, when a
matter is entrusted to a Civil Court in the
ordinary hierarchy of Courts without any-
thing more, the procedure of that Court
would govern the adjudication [See
R.M.A.R.A. Adaikappa Chettiar and anr. v.
R. Chandrasekhara Thevar (AIR 1948 P.C.
12)]

19. Section 16 is said to be the recogni-
tion of the principle of Kompetenz-
Kompetenz. The fact that the arbitral tribu-
nal has the competence to rule on its own
jurisdiction and to define the contours of its
jurisdiction, only means that when such is-
sues arise before it, the Tribunal can and
possibly, ought to decide them. This can
happen when the parties have gone to the
arbitral tribunal without recourse to Sec-
tion 8 or 11 of the Act. But where the juris-
dictional issues are decided under these
Sections, before a reference is made, Sec-
tion 16 cannot be held to empower the ar-
bitral tribunal to ignore the decision given
by the judicial authority or the Chief Jus-
tice before the reference to it was made.
The competence to decide does not enable
the arbitral tribunal to get over the finality
conferred on an order passed prior to its
entering upon the reference by the very stat-
ute that creates it. That is the position aris-
ing out of Section 11(7) of the Act read with
Section 16 thereof. The finality given to the
order of the Chief Justice on the matters
within his competence under Section 11 of
the Act, are incapable of being reopened
before the arbitral tribunal. In Konkan Rail-
way (Supra) what is considered is only the
fact that under Section 16, the arbitral tri-
bunal has the right to rule on its own juris-
diction and any objection, with respect to
the existence or validity of the arbitration
agreement. What is the impact of Section
11(7) of the Act on the arbitral tribunal con-
stituted by an order under Section 11(6) of
the Act, was not considered. Obviously, this
was because of the view taken in that deci-
sion that the Chief Justice is not expected
lo decide anything while entertaining a re-
quest under Section 11(6) of the Act and is
only performing an administrative function
in appointing an arbitral tribunal. Once it

is held that there is an adjudicatory func-
tion entrusted to the Chief Justice by the
Act, obviously, the right of the arbitral tri-
bunal to go behind the order passed by the
Chief Justice would take another hue and
would be controlled by Section 11(7) of the
Act.

20. We will now consider the prior deci-
sions of this Court. In Sundaram
Finance Ltd. v. NEPC India Ltd. [(1999 AIR
(1999(2) SCC 479) this Court [SCW 225)
held that the provisions of the Act must be
interpreted and construed independently of
the interpretation placed on the Arbitration
Act, 1940 and it will be more relevant to refer
to the UNCITRAL model law while called
upon to interpret the provisions of the Act.
This Court further held that under the 1996
Act, appointment of arbitrator(s) is made
as per the provision of Section 11 which
does not require the Court to pass a judicial
order appointing an arbitrator or arbitra-
tors. It is seen that the question was not
discussed as such, since the court in that
case was not concerned with the interpre-
tation of Section 11 of the Act. The view as
above was quoted with approval in Ador
Samia Private Limited v. Peekay
Holdings Limited & Others (1999
(8) SCC 572) and nothing further
was said about the question. In other words,
the question as to the nature of the order
to be passed by the Chief Justice when
moved under Section 11(6) of the Act, was
not discussed or decided upon.

21. In Wellington Associates
Ltd. v. Kirit Mehta (2000 (4) SCC
272) it was contended before the [Para 16)
designated Judge that what was relied on
by the applicant was not an arbifration
clause. The applicant contended that the
Chief Justice of India or the designate Judge
cannot decide that question and only the
arbitrator can decide the question in view
of Section 16 of the Act. The designated
Judge held that Section 16 did not exclude
the jurisdiction of the Chief Justice of India
or the designated Judge to decide the ques-
tion of the existence of an arbitration clause.
After considering the relevant aspects, the
learned Judge held :

“I am of the view that in cases where —
to start with — there is a dispute raised at
the stage of the application under Section
11 that there is no arbitration clause at all,

(1999 AIR
SCW 3220)

(2000 AIR
SCW 1165.

—20068S.C./30 11G-8
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then it will be absurd to refer the very issue
to an arbitrator without deciding whether
there is an arbitration clause at all between
the parties to start with. In my view, in the
present situation, the jurisdiction of the
Chief Justice of India or his designate to
decide the question as to the “existence” of
the arbitration clause cannot be doubted
and cannot be said to be excluded by Sec-
tion 16."
22. Then came Konkan Railway Corpo-
(2000 AIR] ration Ltd. v. Mehul Construction
SCW 2960) | Co. (2000(7) SCC 201) in which
the first question framed was, what was the
nature of the order passed by the Chief Jus-
tice or his nominee in exercise of his power
under Section 11(6) of the Arbitration and
Conciliation Act, 1996 ? After noticing the
Statement of Objects and Reasons for the
Act and after comparing the language of
Section 11 of the Act and the corresponding
article of the model law, it was stated that
the Act has designated the Chief Justice of
the High Court in cases of domestic arbitra-
tion and the Chief Justice of India in cases
of international commercial arbitration. to
be the authority to perform the function of
appointment of an arbitrator, whereas un-
der the model law, the said power was vested
with the court. When the matter is placed
before the Chief Justice or hissnominee un-
der Section 11 of the Act it was imperative
for the Chief Justice or his nominee to bear
in mind the legislative intent that the arbi-
tral process should be set in motion with-
out any delay whatsoever and all conten-
tious issues left to be raised before the arbi-
tral tribunal itself. It was further held that
at that stage, it would not be appropriate
for the Chief Justice or his nominee, to en-
tertain any contention or decide the same
between the parties. It was also held that in
view of the conferment of power on the ar-
bitral tribunal under Section 16 of the Act,
the intention of the legislature and its anxi-
ety to sce that the arbitral process is set in
motion at the earliest, it will be appropriate
for the Chief Justice to appoint an arbitra-
tor without wasting any time or without en-
tertaining any contentious issue by a party

(Para 4 of| objecting to the appointment of
AIRSCW) | an arbitrator. The Court stated :

“Bearing in mind the purpose of legisla-
tion, the language used in Section 11(6) con-
ferring power on the Chief Justice or his

nominee to appoint an arbitrator, the cyr-
tailment of the power of the court in the
matter of interference, the expanding juris.
diction of the arbitrator in course of the ar-
bitral proceeding, and zlb9ve all ll_lc main
objective, namely, the confidence of the in.
ternational market for speedy disposal of
their disputes, the character and status of
an order appointing an arbitrator by the
Chief Justice or his nominee under Section
11(6) has to be decided upon. If it is held
that an order under Section 11(6) is a judi-
cial or quasi-judicial order then the said
order would be amenable to judicial inter-
vention and any reluctant party may frus-
trate the entire purpose of the Act by adopt-
ing dilatory tactics in approaching a court
of law even against an order ol appointment
of an arbitrator. Such an interpretation has
to be avoided in order to achieve the basic
objective for which the country has enacted
the Act of 1996 adopting the UNCITRAL
Model.”

23. The Court proceeded to say that ifit
were to be held that the order passed was
purely administrative in nature, that would
facilitate the achieving of the object of the
Act, namely, quickly setting in motion the
process of arbitration. Great emphasis was
placed on the conferment of power on the
Chief Justice in preference to a court as was
obtaining in the model law. It was concluded
" The nature of the function performed by
the Chief Justice being essentially to aid the
constitution of the arbitral tribunal imme-
diately and the legislature having con-
sciously chosen to confer the power on the
Chief Justice and not a court, it is appar-
ent that the order passed by the Chief Jus-
tice or his nominee is an administrative or-
der as has been held by this Court in Ador
Samia case (supra) and the obser- (1999 AIR
vations of this Court in Sundaram |[scw 3220)
Fiqance Ltd. case (supra) also are {1999 AIR
quite appropriate and neither of |scw 225)
those decisions require any reconsideration.”

24. It was thus held that an order passed
under Section 11(6) of the Act, by the Chief
Justice of the High Court or his nominee.
was an administrative order. its purpose
being the speedy disposal of commercial dis-
Put?s and that such an order could not be¢
Subjected to judicial review under Article 136
of the Constitution of India. Even an order
refusing to appoint an arbitrator would not
be amenable to the jurisdiction of the Su-
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preme Court under Article 136 of the Con-
stitution. A petition under Article 32 of the
Constitution was also not maintainable. But,
an order refusing to appoint an arbitrator
made by the Chief Justice could be chal-
lenged before the High Court under Article
2926 of the Constitution. What seems to have
persuaded this Court was the fact that the
statement of objects and reasons of the Act
clearly enunciated that the main object of
the legislature was to minimize the super-
visory role of courts in arbitral process. Since
Section 16 empowers the arbitral tribunal
to rule on its own jurisdiction including rul-
ing on objections with respect to the exist-
ence or validity of an arbitration agreement,
a party would have the opportunity to raise
his grievance against that decision either im-
mediately or while challenging the award
after it was pronounced. Since it was not
proper to encourage a party to an arbitra-
tion, to frustrate the entire purpose of the
Act by adopting dilatory tactics by approach-
ing the court even against the order of ap-
pointment of an arbitrator, it was necessary
to take the view that the order was admin-
istrative in nature. This was all the more
so, since the nature of the function per-
formed by the Chief Justice was essentially
to aid the constitution of the arbitral tribu-
nal immediately and the legislature having
consciously chosen to confer the power on
the Chief Justice and not on the court, it
was apparent that the order was an admin-
istrative order. With respect, it has to be
pointed out that this Court did not discuss
or consider the nature of the power that the
Chief Justice is called upon to exercise.
Merely because the main purpose was the
constitution of an arbitral tribunal, it could
not be taken that the exercise of power is
an administrative power. While constituting
an arbitral tribunal, on the scheme of the
Act, the Chief Justice has to consider
whether he as the Chief Justice has juris-
diction in relation to the contract, whether
there was an arbitration agreement in terms
of Section 7 of the Act and whether the per-
son before him with the request, is a party
to the arbitration agreement. On coming to
a conclusion on these aspects, he has to en-
quire whether the conditions for exercise of
his power under Section 11(6) of the Act
¢xist in the case and only on being satisfied
in that behalf, he could appoint an arbitra-

tor or an arbitral tribunal on the basis of
the request. It is difficult to say that when
one of the parties raises an objection that
there is no arbitration agreement, raiscs an
objection that the person who has come for-
ward with a request is not a party to the
arbitration agreement, the ChiefJustice can
come to a conclusion on those objections
without following an adjudicatory process.
Can he constitute an arbitrary tribunal,
without considering these questions? If he
can do so, why should such a function be
entrusted to a high judicial authority like
the Chief Justice. Similarly, when the party
raises an objection that the conditions for
exercise of the power under Section 11(6) of
the Act are not fulfilled and the Chief Jus-
tice comes to the conclusion that they have
been fulfilled, it is difficult to say that he
was not adjudicating on a dispute between
the parties and was merely passing an ad-
ministrative order. It is also not correct to
say that by the mere constitution of an ar-

bitral tribunal the rights of parties are not
affected. Dragging a party to an arbitration

when there existed no arbitration agreement

or when there existed no arbitrable dispute,

can certainly affect the right of that party

and even on monetary terms, impose on him

a serious liability for meeting the expenses

of the arbitration. even if it be preliminary

expenses and his objection is upheld by the

arbitral tribunal. Therefore, it is not possible

to accept the position that no adjudication

is involved in the constitution of an arbitral

tribunal.

25. It is also somewhat incongruous to
permit the order of the Chief Justice under
Section 11(6) of the Act being subjected to
scrutiny under Article 226 of the Constitu-
tion at the hands of another Judge of the
High Court. In the absence of any confer-
ment of an appellate power, it may not be
possible to say that a certiorari would lie
against the decision of the High Court in
the very same High Court. Even in the case
of an international arbitration, the decision
of the Chief Justice of India would be ame-
nable to challenge under Article 226 of the
Constitution before a High Court. While con-
struing the scope of the power under Sec-
tion 11(6). it will not be out of place for the
court to bear this aspect in mind, since af-
ter all, courts follow or attempt to follow
certain judicial norms and that precludes
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such challenges (see Naresh Shridhar

(AIR 1967] Mirajkar and others. v. State of
SC 1) Maharashtra and another (1966
(8) SCR 744) and Rupa Ashok
(2002 AIR} Hurra v. Ashok Hurra and an-
SCW 1730) | other (2002 (4) SCC 388).
ST 26. In Nimet Resourcs Inc. &
SCW 3459) Anr. v. Essar Steels Ltd. (2000 (7)

SCC 497) the question of exist-
ence or otherwise of an arbitration agre=-
ment between the parties was itself held to
be referable to the arbitrator since the or-
der proceeded on the basis that the power
under Section 11(6) was merely administra-
tive.

27. The correctness of the decision in
(2000 AIR] Konkan Railway Corpn. Ltd. v.
SCW 2960) | Mehul Construction Co.(supra)

was doubted in Konkan Railway
Cooperation Ltd. v. Rani Con-
struction Pvt. Ltd. and the order
(2000 -AIR| of reference, is reported in 2000
SCW 3908) | (8) SCC 159. The reconsideration

was recommended on the ground that the
Act did not take away the power of the Court
to decide preliminary issues notwithstand-
ing the arbitrator’s competence to decide
such issues including whether particular
matters were “excepted matters”, or whether
an arbitration agreement existed or whether
there was a dispute in terms of the agree-
ment. It was noticed that in other countries
where UNCITRAL model was being followed,
the court could decide such issues judicially
and need not mechanically appoint an arbi-
trator. There were situations where prelimi-
nary issues would have to be decided by the
court rather than by the arbitrator. If the
order of the Chief Justice or his nominees
were to be treated as an administrative one,
it could be challenged before the single
Judge of the High Court, then before a Di-
vision Bench and then the Supreme Court
under Article 136 of the Constitution, a re-
sult that would cause further delay in arbi-
tral proceedings, something sought to be
prevented by the Act. An order under Sec-
tion 11 of the Act did not relate to the ad-
ministrative functions of the Chief Justice
or of the Chief Justice of India.

28. The reference came up before a Con-
stitution Bench. In Konkan Railway Con-
2002 AR | Struction Ltd. v. Rani Construc-
Scw 426) | tion Pvt. Ltd. (2002 (2) SCC 388),

the Constitution Bench reiterated

the view taken in Mehul Con- 2000

struction Co.'s case (supra), if we |scw 2960]{
may say SO with respect, without really an.
swering the questions posed by the order of
reference. It was stated that there is not.
ing in Section 11 of the Act that requireg
the party other than the party making the
request, to be given notice of the proceeq.
ings before the Chief Justice. The Court
went on to say that Section 11 did not con-
template a response from the other party,
The approach was to say that none of the
requirements referred to in Section 11(6) of
the Act contemplated or amounted to ap
adjudication by the Chief Justice while ap-
pointing an arbitrator. The scheme framed
under the Arbitration Act by the Chief Jus-
tice of India was held to be not mandatory.
It was stated that the UNCITRAL model law
was only taken into account and hence the
model law, or judgments and literature
thereon, was not a guide to the interpreta-
tion of the Act and especially of Section'11.

29. With respect, what was the effect of
the Chief Justice having to decide his own
jurisdiction in a given case was not consid-
ered by the Bench. Surely, the question
whether the Chief Justice could entertain
the application under Section 11(6) of the
Act could not be left to the decision of the
arbitral tribunal constituted by him on en-
tertaining such an application. We also feel
that adequate attention was not paid to the
requirement of the Chief Justice having to
decide that there is an arbitration agreement
in terms of Section 7 of the Act before he
could exercise his power under Section 11(6)
of the Act and its implication. The aspect.
whether there was an arbitration agreement,
was not merely a jurisdictional fact for com-
mencing the arbitration itself, but it was also
a jurisdictional fact for appointing an arbi-
trator on a motion under Section 11(6) of
the Act, was not kept in view. A Chief Jus-
tice could appoint an arbitrator in exercisé
of his power only if there existed an arbitra-
tion agreement and without holding that
there was an agreement, it would not b€
open to him to appoint an arbitrator saying
that he was appointing an arbitrator sinc¢
he has been moved in that behalf-and the
applicant before him asserts that there 1S
an arbitration agreement. Acceptance ©
such an argument, with great respect, woulf1
reduce the high judicial authority entruste
with the power to appoint an arbitrator. a1
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automaton and sub servient to the arbitral || stantial expenditure and then to come to

tribunal which he himself brings into exist-
ence. Our system of law does not contem-
late such a situation.

go. With great respect, it is seen that
the court did not really consider the nature
of the rights of the parties involved when
the Chief Justice exercised the power of con-
<tituting the arbitral tribunal. The court also
did not consider whether it was not neces-
sary for the Chief Justice to satisfy himself
of the existence of the facts which alone
would entitle him or enable him to accede
to the request for appointment of an arbi-
trator and what was the nature of that pro-
cess by which he came to the conclusion
that an arbitral tribunal was liable to be
constituted. When, for example, a dispute
which no more survives as a dispute, was
referred to an arbitral tribunal or when an
arbitral tribunal was constituted even in
the absence of an arbitration agreement as
understood by the Act, how could the rights
of the objecting party be said to be not af-
fected, was not considered in that perspec-
tive. In other words, the Constitution Bench
proceeded on the basis that while exercis-
ing power under Section 11(6) of the Act
there was nothing for the Chief Justice to
decide. With respect, the very question that
fell for decision was whether there had to
be an adjudication on the preliminary mat-
ters involved and when the result had to
depend on that adjudication, what was the
nature of that adjudication. It is in that
context that a reconsideration of the said
decision is sought for in this case. The
ground of ensuring minimum judicial inter-
vention by tself is not a ground to hold that
the power exercised by the Chief Justice is
only an administrative function. As pointed
out'in the order of reference to (hat Bench,
the conclusion that it is only an adminis-
trative act is the opening of the gates for an
approach to the High Court under Article
226 of the Constitution, for an appeal un-
der the Letters Patent or the concerned High
Court Act to a Division Bench and a further
appeal to this Court under Article 136 of
the Constitution of India.
“031. Morcover, In a case wherce the objec-
url?u“.) Jjurisdiction or the existence of an
priey T:lllnn agreement Is overruled by the
ltral tribunal, the parly has to particl-
{)ﬂlu In the arbitration proceedings extend-
g over a perlod of time by Incurring sub-

court with an application under Section 34
of the Arbitration Act seeking the setting
aside of the award on the ground that there
was no arbitration agreement or that there
was nothing to be arbitrated upon when the
tribunal was constituted. Though this may
avold intervention by court until the award
i{s pronounced, it does mean considerable
expenditure and time spent by the party
before the arbitral tribunal. On the other
hand, if even at the initial stage, the Chiel
Justice judicially pronounces that he has
jurisdiction to appoint an arbitrator, that
there is an arbitration agreement between
the parties, that there was a live and sub-
sisting dispute for being referred to arbitra-
tion and constitutes the tribunal as envis-
aged, on being satisfied of the existence of
the conditions for the exercise of his power,
ensuring that the arbitrator is a qualified
arbitrator, that will put an end to a host of
disputes between the parties, leaving the
party aggrieved with a remedy of approach-
ing this Court under Article 136 of the Con-
stitution. That would give this Court, an
opportunity of scrutinizing the decision of
the Chief Justice on merits and deciding
whether it calls for interference in exercise
of its plenary power. Once this Court de-
clines to interfere with the adjudication of
the Chief Justice to the extent it is made, it
becomes final. This reasoning is also sup-
ported by sub-section (7) of Section 11,
making final, the decision of the Chiel Jus-
tice on the matters decided by him while
constituting the arbitral tribunal. This will
leave the arbitral tribunal to decide the dis-
pute on merits unhampered by preliminary
and technical objections. In the long run,
especially in the context of the judicial sys-
tem In our country, this would be more con-
ducive to minimising judicial intervention
in matters coming under the Act. This will
also avert the situation where even the or-
der of the Chief Justice of India could be
challenged before a single judge of the High
Court invoking the Article 226 of the Con-
stitution of India or before an arbitral tribu-
nal. consisting not necessarlly of legally
trained persons and thelr coming to a con-
clusion that thelr constitution by the Chief
Justice was not warranted In the absence
of an arbitration agreement or in the absence
of a dispute In terms ol the agreement.

32. Section 8 of the Arbitration Act, 1940
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enabled the court when approached In that
behalf to supply an omisslon. Scction 20 of
that Act enabled the courl to compel the
parties to produce the arbitration ugrccnu:nl
and then to appoint an arbitrator for adju-
dicating on the dispules. It may be possible
to say that Scction 11(6) of the Act com-
bines both the powers. May be, it Is more in
consonance with Scction 8 of the Old Act.
But to call the power merely as an admin-
istrative one, docs not appear to be war-
ranted in the context of the relevant provi-
sions of the Act. First of all, the power is
conferred not on an administrative author-
ity, but on a judicial authority, the highest
Jjudicial authority in the State or in the coun-
try. No doubt, such authorities also per-
form administrative functions. An appoint-
ment of an arbitral tribunal in terms of Scc-
tion 11 of the Act, is based on a power de-
rived from a statute and the statute itsell
prescribes the conditions that should exist
for the excrcise of that power. In the pro-
cess of excercise of that power, obviously the
parties would have the right of being heard
and when the existence of the conditions for
the exercise of the power are found on ac-
cepting or overruling the contentions of one
of the parties it necessarily amounts to an
order, ' judicial in nature, having finality
subject to any available judicial challenge
as envisaged by the Act or any other statute
or the Constitution. Looked at from that
point of view also, it seems to be appropri-
ate to hold that the Chief Justice exercises

a judicial power while appointing an arbi-
trator.

33. In Attorney General of the Gambia
v. Pierre Sarr N'jie (1961 Appeal Cases 617)
the question arose whether the power to
Judge an alleged professional misconduct
could be delegated to a Deputy Judge by
the ChiefJustice who had the power to sus-
pend any barrister or solicitor from prac-
ticing within the jurisdiction of the court.
Under Section 7 of the Supreme Court Or-
dinance of the Gambia, the Deputy Judge
could exercise “all the judicial powers of the
Judge of the Supreme Court”. The question
was, whether the taking of disciplinary ac-
tion for professional misconduct; was a ju-
dicial power or an administrative power. The
Judicial Committee of the Privy Council held
that a judge exercises Judicial powers not
only when he is deciding suits between the
parties but also when he exercises disciplin-
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ary powers which are properly appurtenan,
(o the office of a judge. By way of fllustra.
(jon, Lord Dening stated “"Suppose, for .
slance, that a judge finding that a legal prac.
(itioner had been guilly of professional mjs.
conduct in the course of a case, orders him
to pay Lhe costs, as he hfxs undoubtedly
power Lo do (see Myers v. Elman, per Lorq
Wright). That would be an exercise of the
judiclal powers of the judge just as much
as I he committed him for contempt of court,
Yet there is no difference in quality between
the power Lo order him to pay costs and the
power to suspend him or strike him off.”

34. The above example gives an indica-
tion that it is the nature of the power that
is relevant and not the mode of exercise. In
Shankarlal Aggarwal and Ors. v.
Shankar Lal Poddar and Ors.,
(1964 (1) SCR 717) this Court was
dealing with the question
whether the order of the Company Judge
confirming a sale was merely an adminis-
trative order passed in the course of the ad-
ministration of the assets of the company
under liquidation and, therefore, not a judi-
cial order subject to appeal. This Court held
that the order of the Company Judge con-
firming the sale was not an administrative

but a judicial order. Their Lordships stated
thus :

“It is not correct to say that every order
of the Court, merely for the reason that it is
passed in the course of the realization of
the assets of the Company, must always be
treated merely as an administrative one. The
question ultimately depends upon the na-
ture of the order that is passed. An order
according sanction to a sale undoubtedly
Involves a discretion and cannot be termed
merely an administrative order, for before
confirming the sale the court has to be sat-
Isfied, Particularly where the confirmation
'S opposed, that the sale has been held in
accordance with the conditions subject to
which alone the liquidator has been permit-
ted to effect it, and that even otherwise the
sale has been fair and has not resulted in
any loss to the parties who would ultimately

ave to share the realization.

It is not possible to fi y
ormulate a defin
tion which would satisfactorily distinguish

order, administrative and a judic

wield That the power is entrusted to Or
ed by a person who functions as'a
court is n

Ot decisive of the question whether
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the act or decision is administrative or ju-
dicial. An administrative order would be one
which is directed to the regulation or su-
pervision of matters as distinguished from
an order which decides the rights of parties
or confers or refuses to confer rights to prop-
erty which are the subject of adjudication
before the court. One of the tests would be
whether a matter which involves the exer-
cise of discretion is left for the decision of
the authority, particularly if that authority
were a court, and if the discretion has to be
exercised on objective, as distinguished from
a purely subjective consideration, it would
be a judicial decision. It has sometimes been
said that the essence of a judicial proceed-
ing or of a judicial order is that there would
be two parties and a lis between them which
is the subject of adjudication, as a result of
that order or a decision on an issue between
a proposal and an opposition. No doubt it
would not be possible to describe an order
passed deciding a lis between the authority
that is not a judicial order but it does not
follow that the absence of a lis necessarily
negatives the order being judicial. Even
viewed from this narrow standpoint, it is
possible to hold that there was a lis before
the Company Judge which he decided by
passing the order. On the one hand were
the claims of the highest bidder who put
forward the contention that he had satis-
fied the requirements laid down for the ac-
ceptance of his bid and was consequently
entitled to have the sale in his favour con-
firmed, particularly so as he was supported
in this behalf by the Of ficial Liquidators. On
the other hand, there was the first respon-
dent and the large body of unsecured credi-
tors whose interests, even if they were not
represented by the first respondent, the
court was bound to protect. If the sale of
which confirmation was sought was char-
acterized by any deviation subject to which
the sale was directed to be held or even oth-
erwise was for a gross undervalue in the
sense that very much more could reason-
ably be expected to be obtained if the sale
were properly held, in view of the figure of
Rs.3,37,000/- which had been bid by
Nandlal Agarwalla it would be duty of the
court to refuse the confirmation in the in-
terests of the general body of creditors, and
this was the submission made by the first
respondent. There were thus two points of
view presented to the court by two contend-

ing parties or interests and the court was
called upon to decide between them. and
the decision vitally affected the rights of the
parties to property. Under the circum-
stances. the order of the Company Judge
was a judicial order and not administrative
one, and was therefore not inherently inca-
pable of being brought up in appeal.”

85. Going by the above test it is seen that
at least in the matter of deciding his own
jurisdiction and in-the matter of deciding
on Lhe existence of an arbitration agreement.
the Chief Justice when confronted with two
points of view presented by the rival par-
ties. is called upon to decide between them
and the decision vitally affects the rights of
the partics in that, either the claim for ap-
pointing an arbitral tribunal leading to an
award is denied to a party or the claim to
have an arbitration proceeding set in mo-
tion for entertaining a claim is facilitated
by the Chief Justice. In this context, it is
not possible to say that the Chief Justice is
merely exercising an administrative function
when called upon to appoint an arbitrator
and that he need not even issue notice to
opposite side before appointing an arbitra-
tor.

36. It is fundamental to our procedural
jurisprudence, that the right of no person
shall be affected 'without he being heard.
This necessarily imposes an obligation on
the Chief Justice to issue notice to the op-
posite party when he is moved under Sec-
tion 11 of the Act. The notice to the oppo-
site party cannot be considered to be merely
an intimation to that party of the filing of
the arbitration application and the passing
of an administrative order appointing an
arbitrator or an arbitral tribunal. It is re-
ally the giving of an opportunity of being
heard. There have been cases where claims
for appointment of an arbitrator based on
an arbitration agreement are made ten or
twenty years after the period of the contract
has come to an end. There have been cases
where the appointment of an arbitrator has
been sought, after the parties had settled
the accounts and the concerned party had
certified that he had no further claims
against the other contracting party. In other
words. there have been occasions when dead
claims are sought to be resurrected. There
have been cases where assertions arc made
of the existence of arbitration agreements
when, In fact, such existence is strongly dis-
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puted by the other side who appears on is-
suance of notice. Controversies are also
raised as to whether the claim that is sought
to be put forward comes within the purview
of the concerned arbitration clause at all.
The Chief Justice has necessarily to apply
his mind to these aspects before coming to
a conclusion one way or the other and be-
fore proceeding to appoint an arbitrator or
declining to appoint an arbitrator. Obviously,
this is an adjudicatory process. An oppor-
tunity of hearing to both parties is a must.
Even in administrative functions if rights
are affected, rules of natural justice step in.
The principles settled by Ridge v. Baldwin
[((1963) 2 All ER 66] are well known. There-
fore, to the extent, Konkan Railway (supra)
states that no notice need be issued to the
opposite party to give him an opportunity of
being heard before appointing an arbitra-
tor, with respect, the same has to be held
to be not sustainable.

37. It is true that finality under Section
11 (7) of the Act is attached only to a deci-
sion of the Chief Justice on a matter en-
trusted by sub-Section (4) or sub-Section
(5) or sub-Section (6) of that Section. Sub-
Section (4) deals with the existence of an
appointment procedure and the failure of a
party to appoint the arbitrator within 30
days from the receipt of a;request to do so
from the other party or,when the two ap-
pointed arbitrators fail to agree on the pre-
siding arbitrator within 30 days of their
appointment. Sub-Section (5) deals with the
parties failing to agree in nominating a sole
arbitrator within 30 days of the request in
that behalf made by one of the parties to
the arbitration agreement and sub-Section
(6) deals with the Chief Justice appointing
an arbitrator or an arbitral tribunal when
the party or the two arbitrators or a person
including an institution entrusted with the
function, fails to perform the same. The fi-
nality, at first blush, could be said to be only
on the decision on these matters. But the
basic requirement for exercising his power
under Section 11(6), is the existence of an
arbitration agreement in terms of Section 7
of the Act and the applicant before the Chief
Justice being shown to be a party to such
an agreement. It would also include the
question of the existence of jurisdiction in
him to entertain the request and an enquiry
whether at least a part of the cause of ac-

tion has arisen within the concerned State.
Therefore, a decision on jurisdiction ang on
the existence of the arbitration agreement
and of the person making the request bejp
a party to that agreement and the subsig.
tence of an arbitrable dispute require to be
decided and the decision on these aspectg
is a prelude to the Chief Justice consider-
ing whether the requirements of sub-sec-
tion (4), sub-section (5) or sub-section (6) of
Section 11 are satisfied when approached
with the request for appointment of an ar-
bitrator. It is difficult to understand the fj-
nality referred to in Section 11(7) as exclud-
ing the decision on his competence and the
locus standi of the party who seeks to in-
voke his jurisdiction to appoint an arbitra-
tor. Viewed from that angle, the decision on
all these aspects rendered by the Chief Jus-
tice would attain finality and it is obvious
that the decision on these aspects could be
taken only after notice to the parties and
after hearing them.

38. It is necessary to define what exactly
the Chief Justice, approached with an ap-
plication under Section 11 of the Act, is to
decide at that stage. Obviously, he has to
decide his own jurisdiction in the sense,
whether the party making the motion has
approached the right High Court. He has to
decide whether there is an arbitration agree-
ment, as defined in the Act and whether the
person who has made the request before
him, is a party to such an agreement. It is
necessary to indicate that he can also de-
cide the question whether the'claim was a
dead one; or a long barred claim that was
sought to be resurrected and whether the
parties have concluded the transaction by
recording satisfaction of their mutual rights
and obligations or by receiving the final pay-
ment without objection. It may not be pos-
sible at that stage, to decide whether a live
claim made, is one which comes within the
purview of the arbitration clause. It will be
appropriate to leave that question to be de-
cided by the arbitral tribunal on taking evi-
_dence, along with the merits of the claims
involved in the arbitration. The Chief Jus-
tice has to decide whether the applicant has
satisfied the conditions for appointing an ar-
bitrator under Section 11(6) of the Act. For
the purpose of taking a decision on thes€
aspects, the Chief Justice can either pro-
ceed on the basis of affidavits and the docu-
ments produced or take such evidence Of
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get such evidence recorded, as may be nec-
essary. We think that adoption of this pro-
cedure in the context of the Act would best
serve the purpose sought to be achieved by
the Act of expediting the process of arbitra-
tion, without too many approaches to the
court at various stages of the proceedings
before the Arbitral tribunal.

39. An aspect that requires to be con-

sidered at this stage is the question whether
the Chief Justice of the High Court or the
Chief Justice of India can designate a non-
judicial body or authority to exercise the
power under Section 11(6) of the Act. We
have already held that, obviously, the legis-
lature did not want to confer the power on
the Court as defined in the Act, namely. the
District Court, and wanted to confer the
power on the Chief Justices of the High
Courts and on the Chief Justice of India.
Taking note of Section 5 of the Act and the
finality attached by Section 11 (7) of the Act
to his order and the conclusion we have ar-
rived at that the adjudication is judicial in
nature, it is obvious that no person other
than a Judge and no non-judicial body can
be designated for entertaining an applica-
tion for appointing an arbitrator under Sec-
tion 11(6) of the Act or for appointing an
arbitrator. In our dispensation, judicial pow-
ers are to be exercised by the judicial au-
thorities and not by non-judicial authorities.
This scheme cannot be taken to have been
given the go-by by the provisions in the Act
in the light of what we have discussed ear-
lier. Therefore, what the Chief Justice can
do under Section 11(6) of the Act is to seek
the help of a non-judicial body to point out
a suitable person as an arbitrator in the
context of Section 11(8) of the Act and on
getting the necessary information, if it is ac-
ceptable, to name that person as the arbi-
trator or the set of persons as the arbitral
tribunal.

40. Then the question is whether the
Chief Justice of the High Court can desig-
nate a district judge to perform the func-
tions under Section 11(6) of the Act. We have
seen the definition of ‘Court’ in the Act. We
have reasoned that the intention of the leg-
islature was not to entrust the duty of ap-
pointing an arbitrator to the District Court.
Since the intention of the statute was to
entrust the power to the highest judicial
authorities in the State and in the country,
we have no hesitation in holding that the

Chief Justice cannot designate a district
judge to perform the functions under Sec-
tion 11(6) of the Act. This restriction on the
power of the Chief Justice on designating a
district judge or a non-judicial authority
flows from the scheme of the Act.

41. In our dispensation of justice, espe-
cially in respect of matters entrusted to the
ordinary hierarchy of courts or judicial au-
thorities, the duty would normally be per-
formed by a judicial authority according to
the normal procedure of that court or of that
authority. When the Chief Justice of the High
Court is entrusted with the power. he would
be entitled to designate another judge of the
High Court for exercising that power. Simi-
larly, the Chief Justice of India would be in
a position to designate another judge of the
Supreme Court to exercise the power under
Section 11(6) of the Act. When so entrusted
with the right to exercise such a power, the
judge of the High Court and the judge of the
Supreme Court would be exercising the
power vested in the Chief Justice of the High
Court or in the Chief Justice of India. There-
fore, we clarify that the Chief Justice of a
High Court can delegate the function under
Section 11(6) of the Act to a judge of that
court and he would actually exercise the
power of the Chief Justice conferred under
Section 11(6) of the Act. The position would
be the same when the Chief Justice of India
delegates the power to another judge of the
Supreme Court and he exercises that power
as designated by the Chief Justice of India.

42. In this context, it has also to be no-
ticed that there is an ocean of difference
between an institution which has no judi-
cial functions and an authority or person
who is already exercising judicial power in
his capacity as a judicial authority. There-
fore, only a judge of the Supreme Court or
a judge of the High Court could respectively
be equated with the Chief Justice of India
or the Chief Justice of the High Court while
exercising power under Section 11(6) of the
Act as designated by the Chief Justice. A
non-judicial body or institution cannot be
equated with a Judge of the High Courtora
Judge of the Supreme Court and it has to
be held that the designation contemplated
by Section 11(6) of the Act is not a designa-
tion to an institution that is incompetent to
perform judicial functions. Under our dis-
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pensation a non-judicial authority cannot
exerceise judicial powers.
43. Once we arrive at the conclusion that
the proceeding before the Chief Justice while
entertaining an application under Section
11(6) of the Act is adjudicatory, then obvi-
ously, the outcome of that adjudication is a
Judicial order. Once it is a judicial order, the
same, as far as the High Court is concerned
would be final and the only avenue open to
a party feeling aggrieved by the order of the
Chief Justice would be to approach to the
Supreme Court under Article 136 of the
Constitution of India. If it were an order by
the Chief Justice of India, the party will not
have any further remedy in respect of the
matters covered by the order of the Chief
Justice of India or the Judge of the Supreme
Court designated by him and he will have to
participate in the arbitration before the Tri-
bunal only on the merits of the claim. Obvi-
ously, the dispensation in our country, does
not contemplate any further appeal from the
decision of the Supreme Court and there
appears to be nothing objectionable in tak-
ing the view that the order of the ChiefJ us-
tice of India would be final on the matters
which are within his purview, while called.
upon to exercise his jurisdiction under Sec-
tion 11 of the Act. It is also necessary to
notice in this context that this conclusion
of ours would really be in aid of quick dis-
posal of arbitration claims and would avoid
considerable delay in the process, an object
that is sought to be achieved by the Act.

44. Itis seen that some High Courts have
proceeded on the basis that any order
passed by an arbitral tribunal during arbi-
tration, would be capable of being challenged
under Article 226 or 227 of the Constitu-
tion of India. We see no warrant for such an
approach. Section 37 makes certain orders
of the arbitral tribunal appealable. Under
Section 34, the aggrieved party has an ay-
enue for ventilating his grievances against
the award including any in-between orders
that might have been passed by the arbitral
tribunal acting under Section 16 of the Act.
The party aggrieved by any order of the ar-
bitral tribunal, unless has a right of appeal
under Section 37 of the Act, has to wait until
the award is passed by the Tribunal. This
appears to be the scheme of the Act. The
arbitral tribunal is after all, the creature of
a contract between the parties, the arbitra-

Judge will have the

part of this judgment. These will be, his own
Jurisdiction, to entertain the request, the
€Xistence of a valiq arbitration agreement,
the existence or otherwise of a live claim.

tion agreement, even though if the OcCcasiop
arises, the Chief Justice may constityte it
based on the contract between the partieg.
But that would not alter the status of the
arbitral tribunal. It will still be a forum ch,.
sen by the parties by agreement. We, there.
fore, disapprove of the stand adopted by
some of the High Courts that any order
passed by the arbitral tribunal is capable
of being corrected by the High Court under
Article 226 or 227 of the Constitution of [,
dia. Such an intervention by the High Courts
is not permissible.

45. The object of minimizing judicial in-
tervention while the matter is in the pro-
cess of being arbitrated upon, will certainly
be defeated if the High Court could be ap-
proached under Article 227 of the Constity-
tion of India or under Article 226 of the Con-
stitution of India against every order made
by the arbitral tribunal. Therefore, it is nec-
essary to indicate that once the arbitration
has commenced in the arbitral tribunal,
parties have to wait until the award is pro-
nounced unless, of course, a right of appeal
is available to them under Section 37 of the
Act even at an earlier stage.

46. We, therefore, sum up our conclu-
sions as follows:

i) The power exercised by the Chief Jus-
tice of the High Court or the Chief Justice
of India under Section 1 1(6) of the Act is

not an administrative power. It is a Judicial
power. '

1i) The power under Section 11(6) of the
Act, in its entirety, could be delegated, by
the Chief Justice of the High Court only to
another judge of that court and by the Chief

Justice of India to another Judge of the Su-
preme. Court.

(iii) In case of designation of a judge of
the High Court or of the Supreme Court,
the power that is exercised by the desig-
hated, judge would be that of the Chief Jus-
tice as conferred by the statute.

(iv) The Chief Justice or the designated

right to decide the pre-
iminary aspects as indicated in the earlier

€ eXistence of the condition for the exer-

cise. of his Power and on the qualifications
of the arbitrator of arbitrators. The Chief
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Justice or the judge designated would be
entitled to scek the opinion of an institution
in the matter of nominating an arbitrator
qualified in terms of Section 11(8) of the Act
if the need arises but the order appointing
{he arbitrator could only be that of the Chief
Justice or the judge designate.

(v) Designation of a district judge as the
authority under Section 11(6) of the Act by
the Chief Justice of the High Court is not
warranted on the scheme of the Act.

(vi) Once the matter reaches the arbitral
tribunal or the sole arbitrator, the High Court
would not interfere with orders passed by
the arbitrator or the arbitral tribunal dur-
ing the course of the arbitration proceed-
ings and the parties could approach the
court only in terms of Section 37 of the Act
or in terms of Section 34 of the Act.

(vii) Since an order passed by the Chief
Justice of the High Court or by the desig-
nated judge of that court is a judicial order,
an appeal will lie against that order only
under Article 136 of the Constitution of In-
dia to the Supreme Court.

{viii) There can be no appeal against an
order of the Chief Justice of India or a judge
of the Supreme Court designated by him
while entertaining an application under Sec-
tion 11(6) of the Act.

(ix) In a case where an arbitral tribunal
has been constituted by the parties with-
out having recourse to Section 11(6) of the
Act, the arbitral tribunal will have the juris-
diction to decide all matters as contemplated
by Section 16 of the Act.

(x) Since all were guided by the decision
of this Court in Konkan Railway Corpn. Ltd.
2002 AIR|] & Anr. v. Rani Construction Pvt.
scw 426) | Ltd. [(2002) 2 SCC 388] and or-
ders under Section 11(6) of the Act have been
made based on the position adopted in that
decision, we clarify that appointments of
arbitrators or arbitral tribunals thus far
made, are to be treated as valid, all objec-
tions being left to be decided under Section
16 of the Act. As and from this date, the
position as adopted in this judgment will
govern even pending applications under
Section 11(6) of the Act.

(x1) Where District Judges had been des-
ignated by the Chief Justice of the ' High
Court under Section 11(6) of the Act, the
appointment orders thus far made by them
will be treated as valid; but applications if

any pending before them as on this date will
stand transferred, to be dealt with by the
Chief Justice of the concerned High Court
or a Judge of that court designated by the
Chief Justice.

(xii) The decision in Konkan Railway
Corpn. Ltd. & Anr. v. Rani Con-
struction Pvt. Ltd. [(2002) 2 SCC
388] is overruled.

47. The individual appeals will be posted
before the appropriate Bench for being dis-
posed of in the light of the principles settled
by this decision.

Per C. K. THAKKER, J. :— 48. I have
had the benefit of going through the judg-
ment prepared by my learned brother P. K.
Balasubramanyan (‘majority judgment’ for
short). I, however, express my inability to
agree with the majority judgment on the
question as to the nature of function per-
formed by the Chief Justice of the High
Court/Chief Justice of India or ‘any person
or institution designated by him’ under sub-
section (6) of Section 11 of the Arbitration
and Conciliation Act, 1996.

49. The concept of arbitration is not un-
known to India. In good old days. disputes
between private individuals used to be
placed before Panchas and Panchayats.
Likewise, commercial matters were decided
by Mahajans and Chambers. Formal arbi-
tration proceedings, however, came into ex-
istence after Britishers started commercial
activities in India. The provisions relating
to arbitration were found in the Code of Civil
Procedure, 1859 (Act VIII of 1859) which was
repealed by Act X of 1877. A full-fledged law
pertaining to arbitration in India was the
Arbitration Act, 1899. A consolidated and
amended law relating to arbitration was
passed in 1940, known as the Arbitration
Act, 1940 (Act X of 1940).

B0. As has been said, protracted, time
consuming, atrociously expensive and com-
plex Court procedure impelled the commer-
cial world to an alternative, less formal, more
effective and speedy mode of resolution of
disputes by a Judge of choice of the parties
which culminated into passing of an Arbi-
tration Act. Experience, however, belied ex-
pectations. Proceedings became highly tech-
nical and thoroughly complicated. The pro-
visions of the Act made ‘lawyers laugh and
litigants weep'. Representations were made
from all quarters of the society to amend

(2002 AIR
SCW 426)

AIR - FEB 2008 - SUPREME COURT




478 S.C.

All India Reporter

the law by making it more responsive to con-
temporary requirements. Moreover, apart
from arbitration, conciliation had been get-
ting momentum and world wide recognition
as an effective instrument of settlement of
disputes. There was no composite statute
dealing with all matters relating to arbitra-
tion and conciliation.

B1. The United Nations Commission on
International Trade Law (UNCITRAL)
adopted a Model Law in 1985 on Interna-
tional Commercial Arbitration. The General
Assembly of the United Nations recom-
mended member-States to give due consid-
eration to the Model Law to have uniformity
in arbitration procedure which resulted in
passing of the Arbitration and Conciliation
Act, 1996. The Act is a complete Code in
itself and consolidates and amends the law
relating to domestic arbitration, interna-
tional commercial arbitration and enforce-
ment of foreign arbitral awards. The Pre-
amble expressly refers to UNCITRAL Model
Law on International Commercial Arbitra-
tion and UNCITRAL Conciliation Rules.

B2. Over and above ‘Preliminary’ (Sec-
tion 1), the Act is in four parts. Part I (Sec-
tions 2 to 43) deals with Arbitration. Part II
(Sections 44 to 60) contains provisions re-
lating to Enforcement of Foreign Awards.
While Part III (Section 61 to 81) provides for
Conciliation, Part IV (Sections 82 to 96) re-
lates to Supplementary Provisions. In these
cases, we are mainly concerned with Part I.

83. General provisions are found in Chap-
ter I (Sections 2 to 6). Section 2(b) defines
‘arbitration agreement’ as referred to in Sec-
tion 7. ‘Arbitral tribunal’ means a sole arbi-
trator or a panel of arbitrators — S. 2 (d).
Clause (h) defines ‘party’ as a party to arbi-
tration agreement.

84. Section 5 restricts judicial interven-

tion. The said section is material and reads
thus;

“5. Extent of judicial intervention.— Not-
withstanding anything contained in any
other law for the time being in force, in mat-
ters governed by this Part, no judicial au-

thority shall intervene except where so pro-
vided in this Part.”

B65. Chapter II deals with ‘Arbitration
agreement’. Section 7 declares that by an
arbitration agreement, the parties may sub-
mit to arbitration all or certain disputes be-
tween them. Such agreement must be In
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writing. Section 8 confers power on a judj-
cial authorily to refer the dispute to arbitra-
tion in certain cases. Section 9 enables the
Court to make interim orders.

§6. Chapter III provides for composition
of Arbitral Tribunal. Section 10 allows par-
ties to determine the number of arbitratorg
but declares that ‘such number shall not be
an even number’. Section 11 relates to ap-
pointment of arbitrators. It is relevant ang
material and may be quoted in extenso:

“11. Appointment of arbitrators.— (1) A
person of any nationality may be an arbi-
trator, unless otherwise agreed by the par-
ties.

(2) Subject to sub-section (6), the par-
ties are free to agree on a procedure for ap-
pointing the arbitrator or arbitrators.

(3) Failing any agreement referred to in
sub-section (2), in an arbitration with three
arbitrators, each party shall appoint one
arbitrator, 'and the two appointed arbitra-
tors shall appoint the third arbitrator who
shall act as the presiding arbitrator.

(4) If the appointment procedure in sub-
section (3) applies and—

(a) a party fails to appoint an arbitrator
within thirty days from the receipt of a re-
quest to do so from the other party; or

(b) the two appointed arbitrators fail to

agree on the third arbitrator within thirty
days from the date of their appointment;

the appointment shall be made, upon re-
quest of party, by the Chief Justice or any
person or institution designated by him.

(5) Failing any agreement referred to in
sub-section (2), in an arbitration with a sole
arbitrator, if the parties fail to agree, the
appointment shall be made, upon request
of a party, by the Chief Justice or any per-
son or institution designated by him.

(6) Where, under an appointment proce-
dure agreed upon by the parties,—

(@) a party fails to act as required under
the procedure; or

(b) the parties, or the two appointed ar-
bitrators, fail to reach an agreement ex-
pected of them under that procedure; or

(c) a person, including an institution, fails

perform any function entrusted to him or
under that procedure,

a party may request the Chief Justice or any
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person or institution designated by him to
take the necessary measure, unless the
agrecment on the appointment procedure
provides other means for securing the ap-
pointment..

(7) A decision on a matter entrusted by
sub-section (4) or sub-section (5) or sub-
section (6) to the Chief Justice or the per-
son or institution designated by him is fi-

nal. _

(8) The Chief Justice or the person or
institution designated by him, in appoint-
ing an arbitrator, shall have due regard to—

(a) any qualification required for the ar-
bitrator by the agreement of the parties, and

(b) other considerations as are likely to
secure the appointment of an independent
and impartial arbitrator.

(9) In the case of appointment of sole or
third arbitrator in an international commer-
cial arbitration, the Chief Justice of India or
the person or institution designated by him
may appoint an arbitrator of a nationality
other than the nationalities of the parties
where the parties belong to different nation-
alities.

(10) The Chief Justice may make such
scheme as he may deem appropriate for
dealing with matters entrusted by sub-sec-
tion (4) or sub-section (5) or sub-section (6)
to him.

(11) Where more than one request has
been made under sub-section (4) or sub-

section (5) or sub-section (6) to the Chief -

Justices of different High Courts or their
designates, the Chief Justice or his desig-
nate to whom the request has been first
made under the relevant sub-section shall
alone be competent to decide on the request.

(12) (a) Where the matters referred to in
sub-sections (4), (5), (6). (7), (8) and (10) arise
in an international commercial arbitration
the reference to “Chief Justice™ in those sub-
sections shall be construed as a reference
to the “Chief Justice of India”.

(b) Where the matters referred to in sub-
sections (4), (5). (6), (7) (8) and (10) arise in
any other arbitration, the reference to “Chief
Justice” in those sub-sections shall be con-
strued as a referencce to the Chief Justice
of the High Court within whose local limits
the principal Civil Court referred to, in clause
(¢) of sub-section (1) of Section 2'1s situate
and, where the High Courl itself is the Court

referred to in that clause, to the Chief Jus-
tice of that High Court.”

B7. Section 12 requires the arbitrator to
disclose the disqualification, if any. It also
permits parties to challenge such arbitra-
tor. Whereas Section 13 lays down proce-
dure for challenge. Sections 14 and 15 deal
with special situations.

58. Chapter IV relates to jurisdiction of
Arbitral Tribunals. Section 16 is another
important provision and confers power on
the Arbitral Tribunal to rule on its own ju-
risdiction. It reads thus:

“16. Competence of arbitral tribunal to
rule on its jurisdiction.— (1) The arbitral
tribunal may rule on its own jurisdiction,
including ruling on any objections with re-
spect to the existence or validity of the arbi-
tration agreement, and for that purpose.—

(a) an arbitration clause which forms part
of a contract shall be treated as an agree-
ment independent of the other terms of the
contract; and

(b) a decision by the arbitral tribunal that
the contract is null and void shall not entail
ipso jure the invalidity of the submission
clause.

(2) A plea that the arbitral tribunal does
not have jurisdiction shall be raised not later
than the submission of the statement of
defence: however, a party shall not be pre-
cluded from raising such a plea merely be-
cause that he has appointed, or participated
in the appointment of an arbitrator.

(3) A plea that the arbitral tribunal is
exceeding the scope of its authority shall be
raised as soon as the matter alleged to be
beyond the scope of its authority is raised
during the arbitral proceedings.

(4) The arbitral tribunal may, in either of
the cases referred to in sub-section (2) or
sub-section (3) admit a later plea if it con-
siders the delay justified.

(5) The arbitral tribunal shall decide on
a plea referred to in sub-section (2) or sub-
section (3) and. where the arbitral tribunal
takes a decision rejecting the plea. continue
with the arbitral proceedings and make an
arbitral award.

(6) A party aggrieved by such an arbitral
award may make an application for setting
aside such an arbitral award in accordance
with section 34."

9. Chapters V and VI relate to ‘Con-
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duct of Arbitral Proceedings’ and ‘Making of
Arbitral Award and Termination of Proceed-
ings’. Chapters VII, VIII and IX provide for
‘Recourse Against Arbitral Award’, 'F inality
and Enforcement of Arbitral Awards’ and
‘Appeals’ respectively. Chapter X covers ‘Mis-
cellaneous’ matters.

60. The controversy in the present group
of matters centres round interpretation of
Section 11 and the nature of function per-
formed by the Chief Justice under sub-sec-
tion (6) thereof. According to one view, it is
administrative, while according to the other
view, it is judicial or quasi-judicial.

61. I have already quoted Section 11. It
provides for appointment of arbitrators. Sub-
sections (1) to (3) which confer power on
parties to arbitration agreement to appoint
arbitrators present no difficulty. Sub-sec-
tions (4) to (6) deal with cases where there
is failure by the parties to appoint an arbi-
trator or arbitrators or default by two arbi-
trators in appointing the third arbitrator. The
Act in such eventuality empowers the Chief
Justice or any person or institution desig-
nated by him to take necessary steps for
securing the appointment. Sub-section (7)
of Section 11 makes the ‘decision’ of the
Chief Justice ‘final’. Sub-section (8) requires
the Chief Justice or the person or institu-
tion designated by him in appointing an ar-
bitrator to have due regard to qualifications
required of the arbitrator by the agreement
of the parties as also other considerations
as are likely to secure the appointment of
independent and impartial arbitrator. Sub-
section (10) enables the Chief Justice to
frame a scheme dealing with matters en-
trusted to him by sub-sections (4) to (6).

62. Section 11 came to be interpreted by
this Court in few cases. In
Sundaram Finance Ltd. v. NEPC
India Ltd., (1999) 2 SCC 479, a two
Judge Benh was called upon to consider
whether under Section 9 of the Act, the
‘Court’ had jurisdiclion to pass interim or-
ders before arbitral proceedings commenced
and before an arbitrator was appointed.
Considering the scope of the said provision,
this Court held that the ‘Court’ had no ju-
risdiction to entertain application under

Section 9 before initiation of arbitration pro-
ceedings.

(1999 AIR
SCW 225)

63. The Court, however, taking note of
UNCITRAL Model Law, observed :

A LR

“Under the 1996 Act, appointment qf
Arbitrator(s) is made as per the provisiop of
Section 11 which does notrequire the Coypy
to pass 2 judicial order appm"“ng
Arbitrator(s)”. (emphasis supplied)

4. It is, no doubt, true that the qucg.
tion about nature of function to be per.
formed by the Chief Justice under Sectjgp,
11 did not strictly arise in that case anq
hence, the above obhservation could not he
termed as ‘ratio’. As 1 will presently show,
in a subsequent casc. it was submitted that
the statement was in the nature of "passing
observation’ or ‘obiter”.

85. In Ador Sami Privatc Ltd. v. Peekay
Holdings Ltd. & others, (1999) 8 ULTA;RJ
SCC 572, a direct question arose |SCW 3220)
before a two-Judge Bench. There, an order
passed by the Chief Justice under sub-sec-
tion (6) of Section 11 of the Act was chal-
lenged in this Court under Article 136 of the
Constitution. The question before the Court
was whether a special leave petition was
maintainable. Reproduing the observation
in Sundaram Finance Ltd., the [(1999 AIR
Court held that the order passed [SCW 225)
by the Chief Justice under Section 11 of the
Act was administrative in nature. Referring
to a decision of the Constitution Bench in
Indo China Steam Navigation Co. Ltd. v.
Jasjit Singh, Additional Collector
of Customs & Ors., (1964) 6 SCR [(AIR 1964
594 the Court observed that it is 15¢ 1129
well settled that a petition under Article 136
of the Constitution would lie against an or-
der made by a Court or Tribunal. Since the
Chief Justice or his desingate acts under
Section 11(6) of the Act in administrative
capacity, the order could not be said to have
been passed by a Court or by a tribunal
having trappings of a Court. Special leave
petition was hence held not maintainable.

66. In Konkan Railway Corporation Ltd.
v. Mehul Construction Co. (Konkan Railway
Corporation Ltd. 1), (2000) 7 SCC [(2000 AIR
201, the point was again consid- |[SCW 2960)
ered by a three- Judge Bench. It was ob-
served that an important question had
arisen for consideration of the Court as to
the nature of the order passed by the Chief
Justice under Section 11(6) of the Act and
the remedy available to the aggrieved party
against such order. Referring to Sundaram
Finance Ltd. and Ador Samia Pri- [{1999 AIR
vate Ltd., the Court held that the |SCW 225

AIR - FEB 2008 - SUPREME COURT

BE—
N

L



A

2006 M/s.S. B. P. & Co. v. M/s. |

Patel Engineering Ltd. S. C. 479

function performed by the Chief Justice was
essentially to aid the constitution of Arbi-
tral Tribunal. The Legislature had con-
sciously chosen to confer the power on the
‘Chief Justice' and not on the ‘Court’. The
order passed by the Chief Justice or his
nominee was administrative order. The
Court considered UNCITRAL Model Law of
International Commercial Arbitration, the
old Act of 1940 and the relevant provisions
of 1996 Act and observed that the sole ob-
jective was to resolve disputes as expedi-
tiously as possible so that trade and com-
merce are not adversely affected on account
of litigation. The Statement of Objects and
Reasons of the Act clearly enunciated the
object of the legislation that it was intended
to minimize the supervisory role of the Court
in arbitral process.

67. According to the Court, when the
matter is placed before the Chief Justice or
his nominee under Section 11 of the Act, it
is imperative for the Chiefl Justice or his
nominee to bear in mind the legislative in--
tent. The Chief Justice or his nominee is not
expected to entretain contentious issues
between the parties and decide them. Sec-
tion 16 of the Act empowers the Arbitral
Tribunal to rule on its own jurisdiction.
Combined reading of Sections 11 and 16
make it crystal clear that questions as to
qualifications, independence and impartial-
ity of Arbitral Tribunal as also of the juris-
diction of the tribunal can be raised before
the arbitrator who will decide them. The
function of the Chief Justice or his nominee
is just to appoint an arbitrator without wast-
ing time. The nature of the function to be
performed by the Chief Justice is essentially
to aid the constitution of the tribunal and is
administrative. If the function is held to be
judicial or quasi-judicial, the order passed
by the Chief Justice or his nominee would
be amenable to judicial intervention and a

reluctant litigant would attempt to frustrate
the object of the Act by adopting dilatory
tactics by approaching a Courl of law against
an appointment of arbitrator. Such an in-
terpretation should be avoided to achieve the

basic objective for which the Act has been
enacted,

68. In Konkan Railway Corporation Ltd.
v. Ranl Construction Pvt. Ltd.

2000 AIR| (Konkan Railway Corporation
SCW 3908){ Ltd. [1), (2000) 8 SCC 159 . a simi-

lar question had come for con-

sideration before a two-Judge Bench. The
attention of the Court was invited to earlier
decisions including a three-Judge Bench de-
cision in Konkan Railway Corpo- [(2000 AIR
ration Ltd.I. It was, however, ar- [SCW 2960)

gued by the learned Solicitor General that
once a contention is raised that the matter
cannot be referred to arbitration, the issue
has to be decided by the Chief Justice or
his nominee and such an order cannot be
characterized as administrative. When the
attention of the learned Solicitor General was
invited to Sundaram Finance [(1999 AIR
Sundaram Finance Ltd., he sub- |SCW 225)

mitted that the question about nature of the
order under Section 11 was never raised
before the Court and the observation that
the order passed by the Chief Justice or his
nominee under Section 11 was administra-
tive was merely ‘passing observation’ or
‘obiter’. In Ador Samia, special [(1999 AIR
leave petition under Article 136 |[SCW 3220)
of the Constitution was dismissed merely re-
lying upon observation in Sundaram Fi-
nance Ltd. It was no doubt true that in
Konkan Railway Corporation Ltd. I, a three-
Judge Bench held that an order passed un-
der Section 11 of the Act by the Chief Jus-
tice or his nominee was administrative in
nature but it required reconsideration in
view of several factors. It was submitted that
the Act did not take away the power of the
Court to decide preliminary issues: the Chief
Justice or his nominee was bound to con-
sider whether there was an arbitration agree-
ment, or whether an arbitration clause ex-
isted or the matters were ‘excepted matters’.
Again, if the order of the Chief Justice or
his nominee would be treated as adminis-
trative, it could be challenged before a High
Court under Article 226 of the Constitution.

then before a Division Bench in Letters

Patent Appeal/Intra-court Appeal and then

before the Supreme Court under Article 136

of the Constitution which would further de-

lay arbitration proceedings. It was. there-

fore, necessary to reconsider the law laid

down in Konkan Railway Corporation Ltd. 1.

69. In view of the contentions raised be-
fore a two-Judge Bench, an ordgr was
passed directing the Registry to place the
papers before Hon. the Chief Justice for

assing appropriate orders. Konkan Railway
orporation td. II was thus [(2000 AIR
placed before a Constitution SCW 3908)
Bench of five Judges. The Con- [5o02 AIR
stitution Bench, (2002) 2 SCC |scw 426)
388 considered the relevant pro-
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visions of the Act and the scheme framed
by the Chief Justice of India known as “The
Appointment of Arbitrators by the Chief Jus-
tice of India Scheme, 1996".

70. Discussing the Statement of Objects
and Reasons and considering the relevant
provisions of the Act. the Court held that
the only function the Chief Justice or his
designate was required to perform was to
fill the gap left by a party to the arbitration
agreement or two arbitrators appointed by
the parties and nominate an arbitrator or
umpire so that Arbitral Tribunal is expedi-
tiously constituted and arbitration proceed-
ings commenced. According to the Consti-
tution Bench, the order passed by the Chief
Justice or his desingate under Section
I1nominating an arbitrator could not be said
to be ‘adjudicatory order’ and the Chief Jus-
tice or his designate could not be described
as “Tribunal'. Such an order, therefore, could
not be challenged under Article 136 of the
Constitution. The decision of three-Judge
(2000 AIR] Bench in Konkan Railway Cor-
SCW 2960)| poration Ltd. 1 was thus affirmed.

(2002 AIR 71. The Court observed :

?fr\:s ‘;‘3?{; “Section 11 of the Act deals
21) with the appointment of arbitra-
tors. It provides that the parties
are free to agree on a procedure for appoint-
ing an arbitrator or arbitrators. In the event
of there being no agreement in regard to
such procedure, in an arbitration by three
arbitrators each party is required to appoint
one arbitrator and the two arbitrators so ap-
pointed must appoint the third arbitrator. If
a party fails to appoint an arbitrator within
thirty days from the request to do so by the
other party or the two arbitrators appointed
by the parties fail to agree on a third arbi-
trator within thirty days of their appoint-
ment, a party may request the Chief Justice
to nominate an arbitrator and the nomina-
tion shall be made by the Chief Justice or
any person or institution designated by him.
If the parties have not agreed on a proce-
dure for appointing an arbitrator in an arbi-
tration with a sole arbitrator and the par-
ties fail to agree on an arbitrator within thirty
days [rom receipt of a request to one part
by the other party, the nomination shall be
made on the request of a party by the Chief
Justice or his designate. Where an appoint-
ment procedure has been agreed upon by
the parties but a party fails to act as required
by that procedure or the parties, or the two

arbitrators appointed by them, fail tq reach
the agreement expected of them under tha
procedure or a person or institution fajjs
perform the function entrusted to him o it
under that procedure, a party may reques;
the Chief Justice or his designate to nomj.
nate an arbitrator, unless the appointmep,
procedure provides other means in this pe.
half. The decision of the Chief Justice or his
designate is final. In nominating an arbitr,.
tor the Chief Justice or his designate myg¢
have regard to the qualifications required of
the arbitrator in the agreement between the
parties and to other considerations that wjj]
secure the nomination of an independent
and impartial arbitrator.

There is nothing in Section 11 that re-
quires the party other than the party mak-
ing the request to be noticed. It does not
contemplate a response from that other
party. It does not contemplate a decision by
the Chief Justice or his designate on any
controversy that the other party may raise,
even in regard to its failure to appoint an
arbitrator within the period of thirty days.
That the Chief Justice or his designate has
to make the nomination of an arbitrator only
if the period of thirty days is over does not
lead to the conclusion that the decision to
nominate is adjudicatory. In its request to
the Chief Justice to make the appointment
the party would aver that this period has
passed and, ordinarily, correspondence be-
tween the parties would be annexed to bear
this out. This is all that the Chief Justice or
his designate has to see. That the Chief Jus-
tice or his designate has to take into account
the qualifications required of the arbitrator
by the agreement between the parties
(which, ordinarily, would also be annexed
to the request) and other considerations
likely to secure the nomination of an inde-
pendent and impartial arbitrator also can-
not lead to the conclusion that the Chief
Justice or his designate is required to per-
form an adjudicatory function. That the word
decision’ is used in the matter of the re-
quest by a party to nominate an arbitrator

does not of itself mean that an adjudicatory
decision is contemplated.

As we see it, the only function of the Chief
Justice or his designate under Section 11 18
to fill the gap left by a party to the arbitra-
tion agreement or by the two arbitrators
appointed by the parties and nominate an
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bunal to be expeditiously constituted and
the arbitration proceedings to commence.
The function has been left to the Chief Jus-
tice or his designate advisedly, with a view
to ensure that the nomination of the arbi-
trator is made by a person occupying high

judicial office or his designate, who would

take due care to see that a competent, inde-
pendent and impartial arbitrator is nomi-
nated.

It might be that though the Chief Justice
or his designate might have taken all due
care to nominate an independent and im-
partial arbitrator, a party in a given case may
have justifiable doubts about that
arbitrator’'s independence or impartiality. In
that event it would be open to that party to
challenge the arbitrator under Section 12,
adopting the procedure under Section 13.
There is no reason whatever to conclude that
the grounds for challenge under Section 13
are not available only because the arbitra-
tor has been nominated by the Chief Jus-
tice or his designate under Section 11.

It might also be that in a given case the
Chief Justice or his designate may have
nominated an arbitrator although the pe-
riod of thirty days had not expired. If so, the
arbitral tribunal would have been improp-
erly constituted and be without jurisdiction.
It would then be open to the aggrieved party
to require the arbitral tribunal to rule on its
jurisdiction. Section 16 provides for this. It
states that the arbitral tribunal may rule on
its own jurisdiction. That the arbitral tribu-
nal may rule “on any objections with respect
to the existence or validity of the arbitra-
tion agreement™ shows that the arbitral
tribunal's authority under Section 16 is not
confined to the width of its jurisdiction, as
was submitted by the learned counsel for
the appellants, but goes to the very root of
its jurisdiction. There would, therefore, be
no impediment in contending before the ar-
bitral tribunal that it had been wrongly con-
stituted by reason of the fact that the Chief
Justice or his designate had nominated an
arbitrator although the period of thirty days
had not expired and that, therefore, it had
no jurisdiction.”

72. Regarding the scheme, the Court
observed that such scheme could not gov-
ern the Act. Since Section 11 did not con-
tain any element of ‘adjudication’ and the
function of the Chief Justice or his desig-

nate was purely administrative, there was
no question of issuing notice to affected per-
sons or to afford opportunity of hearing. The
scheme, however, contained clause 7 (No-
tice to affected persons) and expressly pro-
vided for issuance of notice to persons likely
to be affected thereby. It thus went ‘beyond
terms of Section 11’ and was, therefore, bad.

73. The Court, in this connection, ob-
served ;

“The schemes made by the Chief Justices
under Section 11 cannot govern the inter-
pretation of Section 11. If the schemes. as
drawn, go beyond the terms of Section 11
they are bad and have to be amended. To
the extent that The Appointment of Arbitra-
tors by the Chief Justice of India Scheme,
1996, goes beyond Section 11 by requiring,.
in clause 7, the service of a notice upon the
other party to the arbitration agreement to
show cause why the nomination of an arbi-
trator, as requested, should not be made, it
is bad and must be amended. The other
party needs to be given notice of the request
only so that it may know of it and it may, if
it so chooses, assist the Chief Justice or his
designate in the nomination of an arbitra-
tor.”

74. The point was thus concluded by a
Constitution Bench of five Judges wherein
it was held that the function performed by
the Chief Justice or his designate was ad-
ministrative and did not contain any adju-
dicatory process. The order passed by the
Chief Justice or his designate could not be
challenged before this Court under Article
136 of the Constitution.

75. In the light of the above legal posi-
tion, when these matters were placed be-
fore a Constitution Bench of five Judges on
July 19, 2005, the following order was
passed :

“After hearing the learned counsel for the
parties, we are of the opinion that the cases
may call for re-consideration of

02 Al
the decision of this Court in (52((;)“; 41;55
Konkan Railway Corporation Ltd. [Paras 17
& Anr. v. Rani Construction Pvt. [to21)

Ltd. (2002) 2 SCC 388, in particular the view
taken in paras 18 to 21 thereof, which is by
a Constitution Bench.

Be placed before a seven Judge Bench.”

76. That is how, the matters have been
placed before us.

2006 S. C./31 11 G-9
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77. We have heard the learned counsel
for the parties at considerable length. It was
urged by Mr. Venugopal, Senior Advocate
that when the Chief Justice is requested to
make an appointment of an arbitrator un-
der sub-section (6) of Section 11 of the Act,
the Chief Justice must apply his mind and
satisfy himself about the fulfillment of con-
ditions for the exercise of power for appoint-
ment of an arbitrator. The Chief Justice for
that purpose, is bound to decide certain
preliminary or ‘jurisdictional’ facts before
taking a decision of appointment of arbitra-
tor. He must be convinced that there is an
‘arbitration agreement’ under Section 7 of
the Act, the other party has refused to make
an appointment, or parties or two arbitra-
tors have failed to reach an agreement or a
person or institution has failed to perform
the function entrusted to him or it. More-
over, the Chief Justice in appointing an ar-
bitrator ‘shall have regard to’ qualifications,
independence and impartiality of the arbi-
trator. The Chief Justice, after considering
all those factors will come to a conclusion
whether the provisions of law have complied
with and only then he may make such or-

der. The issues arise before the Chief Jus-
tice are thus contentious issues and require
adjudication. Such adjudication affects
rights of parties. The ‘duty to act judicially’
is, therefore, implicit.and the decision is
judicial or quasi-judicial.

78. [ am unable to uphold the argument.
In my view, it is based on the misconcep-
tion that wherever a statute requires cer-
tain matters to be taken into account and
the authority is obliged to apply its mind to
those considerations, the action, decision or
adjudication must be held judicial or quasi-
judicial. With respect, this is not the legal
position.

79. Itis settled law that in several cases,
an appropriate authority may have to con-
sider the circumstances laid down in the Act,
apply its mind and then to take a decision.
Succh decision may affect one or the other
party and may have far reaching conse-
quences. But from that it cannot be con-
cluded that the decision is judicial or quasi-
judicial and not administrative.

80. Before more than fifty years, in State
of Madras v. P. Sarthy, 1953 SCR 334 : AIR
1953 SC 53, the Constitution Bench of this
Court while interpreting the provisions of

Section 10 of the Industrial Disputes pcy
1947 held that the action of the Governmen,
of referring or refusing to refer the mater
for an adjudication to Labour Court or |p,.

dustrial Tribunal is administra- [fAIR 1953
SC 53,
Para 14)

tive.

81. The Court stated :

This is, however, not to say that the Goy-
ernment will be justified in making a refer-.
ence under S. 10(1) without satisfying itself
on the facts and circumstances brought to
its notice that an industrial dispute exists
or is apprehended in relation to an estab.
lishment or a definite group of establish-
ments engaged in a particular industry, |t
is also desirable that the Government
should, wherever possible, indicate the na-
ture of the dispute in the order of reference.
But it must be remembered that in making
a reference under S. 10(1) the Government
is doing an administrative act and the fact
that it has to form an opinion as to the fac-
tual existence of an industrial dispute as a
preliminary step to the discharge of its func-
tion does not make it any the less adminis-
trative in character. The Court cannot, there-
fore, canvass the order of reference closely
to see if there was any material before the
Government to support its conclusion, as if
it was judicial or quasi-judicial determina-
tion. No doubt, it will be open to a party seek-
ing to impugn the resulting award to show
that what was referred by the Government
was not an industrial dispute within the
meaning of the Act, and that, therefore, the
Tribunal had no jurisdiction to make the
award. But, if the dispute was an industrial
dispute as defined in the Act, its factual ex-
istence and the expediency of making a ref-
erence in the circumstances of a particular
case are matters entitrely for the Govern-
ment to decide upon, and it will not be com-
petent for the Court to hold the reference
bad and quash the proceedings for
want of jurisdiction merely because there
was, in its opinion, no material before the
Government on which it could have come to
an affirmative conclusion on those matters.

(emphasis supplied)

82. Now, it cannot be disputed that the
action of the Government (of referring the
IEiel(S;tpute or refusing to refer it) certainly .af’

S one party or the other. Still an action
\ghich Is otherwise administrative in nature
oes not change its character and remains
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as it is irrespective of the consequences likely
AR 1976] to ensue or the effect of decision

sC 1474)_| on parties to'such dispute. (See
1996 AIR] also Prem Kakar v. State of

Haryana, (1976) 3 SCR 1010 ;
Sultan Singh v. State of Haryana,
(1996) 2 SCC 66: Secretary, In-
dian Tea Association v. Ajit

Kumar Barat. (2000) 3 SCC 93)).

88. Several similar actions having far
reaching consequences have been held ad-
ministrative, for instance, an order of ac-
quisition or requisition of property; an or-
der making an appointment to a civil post,
an order granting sanction. to prosecute a
public servant: etc.

84. It cannot be gainsaid that there must
be an ‘arbitration agreement’ between the
parties. It also cannot denied that there must
be default or failure on the part of one party
to appoint an arbitrator. But that will not
make the function performed by the Chief
Justice as judicial or quasi-judicial. Chap-
ter II (Arbitration Agreement) precedes Chap-
ter Il (Composition of Arbitral Tribunal).
Therefore, when the question as to compo-
sition of Arbitral Tribunal and appointment
of an arbitrator comes up for consideration,
it can safely be assumed that there is an
arbitration agreement, inasmuch as it is in
consonance with the legislative scheme and
the question as to the appointment of arbi-
trator arises only in view of such agreement.
Moreover, before exercising the power to
appoint an arbitrator, the Chief Justice must
peruse the relevant record relating to an
agreement and failure by one party in mak-
ing an appointment which would enable him
to act. There is, however, no doubt in my
mind that at that stage, the satisfaction re-
quired is merely of prima facie nature and
the Chief Justice does not decide lis nor con-
tentious issues between the parties. Section
11 neither contemplates detailed inquiry,
nor trial nor findings on controversial or
contested matters.

85. The Law Commission, in 176th Re-
port on Arbitration and Conciliation (Amend-
ment) Bill, 2001, after referring to the rel-
evant Rules and legal opinion, stated:

It is, therefore, clear that the ICC Rules
and the opinfon of jurists support the view
that at the stage of Section 11, It 1S permis-
sible to decide preliminary issues. There are
considerale advantages If such Issues are

SCW 485)

—
(2000 AIR
SCW 507)

decided at that stage, inasmuch as a deci-
sion at that stage saves time and expense
for the parties. As pointed out by Fouchard
and others, there is no question of an "auto-
matic appointment’ of arbitrators, whenever
an application is made for an appointment
of arbitrators. The appointing authority nor-
mally considers if a case is made out for ap-
pointment of arbitrators and such a deci-
sion can be taken on undisputed facts avail-

able at that stage.

(emphasis supplied)

86. As Fouchard, Gaillard, Goldman on
International Commercial Arbitration (1994
edn.); (para 854) pithily put it; “the Court
should only verify that the clause is not pa-
tently void, as it would be unreasonable to
require it to appoint an arbitrator where
there is no indication that an arbitration
clause exists. The Court should not be seen
to automatically appoint arbitrators in cases
where the arbitration clearly has no contrac-
tual basis and the award has no chance of
being recognized in any jurisdiction”.

(emphasis supplied)

87. At the stage of exercising powers
under sub-section (6) of Section 11, the Chief
Justice is bound to apply his mind to alle-
gations and counter-allegations of the par-
ties and will form an opinion on the avail-
able material. Thus, in Wellington [(2000 AIR
Associates Ltd. v. Kirit Mehta, [SCW 1165
(2000) 4 SCC 272 at the stage of Section 11,
it was argued that the relevant clause relied
upon by the applicant was not an ‘arbitra-
tion clause’. It merely permitted parties to
agree, in future, to go to arbitration. b

88. Upholding the objection, the Court!
observed that the clause was not an arbi-
tration clause and the application was not
maintainable. It held that Section 16 did not
take away the jurisdiction of the Chief Jus-
tice to decide the question of ‘existence’ of
the arbitration agreement. The said section
did not declare that except the Arbitral Tri-
bunal, none else could determine such ques-
tion. “Merely because the new Act permits
the arbitrator to decide this question, it does
not necessarily follow that at the stage of
Section 11, the Chief Justice of India or his
designate cannot decide the question as to
the existence of the arbitration [(2000 AIR
clause.” (See also Malaysian Air- [SCW 3459)
lines System v. Stic Travels (P) 2005 AIR
Ltd. (2001) 1 SCC 509; Nimeet |scw 4384)
Resources INC v. Essar Steels
Ltd.: (2000) 7 SCC 497: Shin
Etsu Chemical Co. Ltd. v. Aksh
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Optifibre Ltd. & Anr. (2005) 7 SCC 234).

89. Il was then argued that sub-section
(7) of Section 11 empowers the Chief Jus-
tice to decide the question and uscs the ex-
pression ‘decision’ which is significant.
Whenever a statute confers power on an
authority to pass an order or to take a deci-
sion, it must be held that the function is
judicial or quasi-judicial and duty to act ju-
dicially must be inferred.

80. Even this contention is not well
founded. Sub-section (7). no doubt, uses the
term ‘decision’. But as I have already ob-
served earlier, the Chief Justice forms prima
facie opinion as to the fulfillment of condi-
tions speified in sub-section (6). The deci-
sion neither contemplates adjudication of lis
between two or more parties nor resloves
controversial and contentious issues. It
merely requires the Chief Justice to take an
appropriate action keeping in view the pro-
visions of Part II and sub-sections (1), (4)
and (5) of Section 11. Regarding matters
which the Chief Justice is expected to con-
sider, such as qualification, independence
and impartiality of arbitrator, they are statu-
tory provisions and the Chief Justice is
obliged to keep them in view as per man-
date of the Legislature. The said fact, how-
ever, does not make the function of the Chief
Justice judicial or quasi-judicial.

91. It was also submitted that there is
an important provision which cannot be lost
sight ofAnd it is the finality of decision ren-
dered by the Chief Justice. Sub-section (7)
expressly declares that the decision of the
Chief Justice under sub-section (6) of Sec-
tion 11 is ‘final'. It was submitted that in
view of finality attached to the order passed
by the Chief Justice, the order passed by
him cannot be made subject-matter of dis-
pute under the Act and all provisions, in-
cluding Section 16 must be read in confor-
mity with ‘finality clause’. For that reason
also, the action must be held judicial or
quasi-judicial.

92. As to the ambit and écope of Section
16, I will refer to little later, but in my view,
finality of an order has nothing to do with
the nature of function to be performed by
the Chief Justice. Several statutes declare
an order passed, decision taken or declara-
tion made by the competent authority ‘final’
or ‘final and conclusive’ or ‘final and con-
clusive and Is not open to challenge in any

Court’. This is known as ‘statutory finality
and such clauses require to be interpreteq
in juxta-position of constitutional provisionsg,
As a general rule, no appeal, revision or re-
view lies against an ordfzr vx{hich has been
treated by a statute as ‘final’. It may not be
challenged by instituting a f:iwl suit in cer-
tain cases. But such finality cannot take
away the jurisdiction of High Courts or the

| Supreme Court and judicial review is avail-

able against ‘final orders albeit on limited
grounds. (Vide Somvanti v. State @
of Punjab, (1963) 2 SCR 774 : AIR [SC 1402)
1963 SC 151; Neelima Misra v. Harvinder
Kaur Paintal & Ors. (1990) 2 SCC 746).

93. But there is another important rea-
son why the function of the Chief Justice
under Section 11 should be considered ad-
ministrative. All the three sub-sections, (4),
(5) and (6) of the said section empower the
Chief Justice or ‘any person or institution
designated by him’ to exercise the power of
the Chief Justice. No provision similar to the
one in hand was present in 1940 Act. Par-
liament, therefore, has conscioulsy and in-
tentionally made the present arrangement
for the first time allowing exercise of the
power by the Chief Justice himself or
through ‘any person or institution desig-
nated by him’, since the function is admin-
istrative in character and is required to be
performed on prima facie satisfaction un-
der sub-section (6) of Section 11 of the Act.

94. Now, let us consider Section 16 of
the Act. This section is new and did not find
place in the old Act of 1940. Sub-section (1)
of that section enables the Arbitral Tribu-
nal to rule on its own jurisdiction. It further
provides that the jurisdiction of the tribu-
nal includes ruling on any objections with
respect to existence or validity of the arbi
tration agreement. Sub-sections (2), (3) and
(4) lay down procedure of raising plea as t0
the jurisdiction of the Arbitral Tribunal and
entertaining such plea. Sub-section (5) man-
date‘s that the Arbitral Tribunal ‘shall de-
cide’ such plea and, ‘where the arbitral tri-
bunal takes a decision rejecting the plea:
continue with the arbitration proceeding®
and make an arbitral award’. Sub-section
(6) is equally important and expressly €%
acts that a party aggrieved by arbitral award
may invoke Sectlon 34 of the Act for setting
aside such award. The provision appears 0
have been made to prevent dilatory tactic®
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and abuse of immediate right to approach
the Court. If an aggrieved party has right to
move the Court, it would not have been pos-
sible to preclude the Court from granting
stay or interim relief which would bring the
arbitration proceedings to a grinding halt.
The provisions of Section 16(6) read with
Section 5 now make the legal position clear,
unambiguous and free from doubt.

95. Section 16 (1) incorporates the well
known doctrine of Kompetenz - Kompetenz
or competence de la competence. It recog-
nizes and enshrines an important principle
that initially and primarily, it is for the Ar-
bitral Tribunal itself to determine whether
it has jurisdiction in the matter, subject of
course, to ultimate Court-control. It is thus
a rule of chronological priority. Kompetenz-
Kompetenz is a widely accepted feature of
modern international arbitration, and allows
the Arbitral Tribunal to decide its own ju-
risdiction including ruling on any objections
with respect to the existence or validity of
the arbitration-agreement, subject to final
review by a competent Court of law; i.e. sub-
ject to Section 34 of the Act.

96. Chitty on Contract (1999 edn.; p.
802) explains the principle thus :

English law has always taken the view
that the arbitral tribunal cannot be the fi-
nal adjudication of its own jurisdiction. The
final decision as per the substantive juris-
diction of the tribunal rests with the Court.
However, there is no reason why the tribu-
nal should not have the power, subject to
review by the Court, to rule on its own ju-
risdiction. Indeed such a power (often re-
ferred to as the principle of “Kompetenz -
Kompetenz” has been generally recognized
in other legal systems. It had also been rec-
ognized by English Law before the 1986 Act,
but Section 30 of the Act put this on a statu-
tory basis. Unless otherwise agreed by the
Parties, the arbitral tribunal may rule on its
Substantive jurisdiction that is, as to (a)
Whether there is valid arbitration agreement;
(b) whether the tribunal is properly consti-
tuted; and (c) what matters have been sub-
mitted to arbitration in accordance with the
arbitration agreement. Any such ruling may
be challenged by any arbitral process of ap-
Peal or review or In accordance with the pro-
vislons of Part I of the Act, notably by an
application under Section 32 or by a chal-
lenge to the award under Section 67. (em-

—

phasis supplied)

Alan Redfern and Martin Hunter in their
work on “Law and Practice of International
Commercial Arbitration”, (4th edn.), (para
5-34) also said :

When any question is raised as to the
jurisdiction of the Arbitral Tribunal, a two
stage procedure is followed. At the first stage,
if one of the parties raises ‘one or more pleas
concerning the existence, validity or scope
of the agreement to arbitrate’, the ICC’s
Court must satisfy itself of the prima facie
existence of such an agreement (ICC Arbi-
tration Rules 6(2)). If it is satisfied that such
an agreement exists, the ICC's Court must
allow the arbitration to proceed so that, at
the second stage, any decision as to the ju-
risdiction of the Arbitral Tribunal shall be
taken by the Arbitral Tribunal itself.

To cite Fouchard, Gaillard, Goldman
again:

658. - More fundamentally, although the
arbitrators’ jurisdiction to rule on their own
jurisdiction is indeed one of the effects of
the arbitration agreement (or even of a prima
facie arbitration agreement, since the ques-
tion would not arise in the absence of a
prima facie arbitration agreement), the ba-
sis of that power is neither the arbitration
agreement itself, nor the principle of pacta
sunt servanda under which the arbitration
agreement is binding.

The competence — competence principle
enables the arbitral tribunal to continue with
the proceedings even where the existence
or validity of the arbitration agreement has
been challenged by one of the parties for
reasons directly affecting the arbitration
agreement, and not simply on the basis of
allegations that the main contract is void or
otherwise ineffective. The principle that the
arbitration agreement is autonomous of the
main contract is sufficient to resist a claim
that the arbitration agreement is void be-
cause the contract containing it is invalid,
but it does not enable the arbitrators to pro-
ceed with the arbitration where the alleged
invalidity directly concerns the arbitration
agreement. That is a consequence of the
competence -competence principle alone.
The competence-competence principle also
allows arbitrators to determine that an ar-
bitration agreement is invalid and to make
an award declaring that they lack jurisdic-
tion without contradicting themselves.

—
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Of course, neither of those elfects results
from the arbitration agreement. If that were
the case, one would immediately be con-
fronted with the “vicious circle” argument
put forward by authors opposed to the com-
petence-competence principle: how can an
arbitrator, solely on the basis ol an arbitra-
tion agreement, declare that agreement to
be void or even hear a claim to that effect?
The answer is simple : the basis for the com-
petence-competence principle lies not in the
arbitration agreement, but in the arbitra-
tion laws of the country where the arbitra-
tion is held and, more generally, in the laws
of all countries liable to recognize an award
made by arbitrators concerning their own
jurisdiction. For example, an international
arbitral tribunal sitting in France can prop-
erly make an award declaring that it lacks
jurisdiction for want of a valid arbitration
agreement, because it does so on the basis
of French arbitration law, and not on the
basis of the arbitration agreement held to
be non-existent or invalid. Similarly, it is
perfectly logical for the interested party to
rely on that award in other jurisdictions,
provided that those other jurisdictions also
recognize the competence -competence prin-
ciple. As we shall now see, the legal basis
for the principle does not prejudice the sub-
sequent review by the Courts, in France or
in the country where recognition is sought,
of the arbitrators’ finding that the arbitra-
tion agreement is non-existent or invalid.

659.— Even today, the competence-com-
petence principle is all too often interpreted
as empowering the arbitrators to be the sole
Judges of their jurisdiction. That would be
neither logical nor acceptable. In fact, the
real purpose of the rule is in no way to leave
the question of the arbitrators’ jurisdiction
in the hands of the arbitrators alone. Their
jurisdiction must instead be reviewed by the
Courts if an action is brought to set aside or
to enforce the award. Nevertheless, the com-
petence competence rule ties in with the idea
that there are no grounds for the prima fa-
cle suspicion that the arbitrators themselves
will not be able to reach decisions which are
fair and protect the interests of society as
well as those of the parties to the dispute.
This same philosophy is also found in the
context of arbitrability, where it serves as
the basis for the case law which entrusts
arbitrators with the task ol applying rules
of public policy (in areas such as anlitrust

law and the prevention of corruption), sub.
ject to subsequent review by the Courts,

660. — However, it is important to rec.
nize that the competence-competence rule
has a dual function. Like the arbitratiop
agreement, it has or may hgve both positiye
and negative effects, even if the latter have
not yet been fully acc.epted in a number of
jurisdictions. The positive gffect' of the com-
petence competence principle is to enable
the arbitrators to rule on their own jurisdic-
tion, as Is widely recognized by internationa]
conventions and by recent statutes on in-
ternational arbitration. However, the nega-
tive effect is equally important. It is to allow
the arbitrators to be not the sole Judges,
but the first Judges of their jurisdiction. In
other words, it is to allow them to come toa
decision on their jurisdiction prior to any
court or other judicial authority, and thereby
to limit the role of the Courts to the review
of the award. The principle of competence-

competence thus obliges any Court hearing
a claim concerning the jurisdiction of an ar-

bitral tribunal— regarding, for example, the

constitution of the tribunal or the validity of
the arbitration agreement — to refrain from

hearing substantive argument as to the ar-

bitrators’ jurisdiction until such time as the

arbitrators themselves have had the oppor-

tunity to do so. In that sense, the compe-

tence-competence principle is a rule of chro-

nological priority. Taking both of its facets

into account, the competence-competence

principle can be defined as the rule whereby
arbitrators must have the first opportunity
to hear challenges relating to their jurisdic-

tion, subject to subsequent review by the
Courts.

From a practical standpoint, the rule is
intended to ensure that a party cannot suc
ceed in delaying the arbitral proceedings by
alleging that the arbitration agreement is
invalid or non-existent. Such delay is
avoided by allowing the arbitrators to rule
on this issue themselves, subject to subse-
quent review by the Courts, and by inviting
the Courts to refrain from intervening until
the award has been made. Nevertheless. the
interests of parties with legitimate claim®
concerning the invalidity of the arbitration
agreement are not unduly prejudiced. P&
cause they will be able to bring those claim®
before the arbitrators themselves ant
should the arbitrators choose to reject them
before the Courts thereafter.

0g
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(AIR 1085 The competence-competence
sc 1156.| rule thus concerns not only the
para 55) positive, but also the negative ef-

fects of the arbitration agreement.

97. In Renusagar Power Co. Ltd. v. Gen-
eral Electric Co. & Anr. (1984) 4 SCC 679,
considering the relevant provisions of the
Foreign Awards (Recognition and Enforce-
ment) Act, 1961, this Court held that the
arbitrator or umpire is competent to provi-
sionally decide his own jurisdiction, if the
arbitration agreement so provides, however,
subject to final determination by a compe-

tent Court.
The Court stated :

“As explained earlier the scheme that
emerges on a combined reading of Ss. 3 and
7 of the Foreign Awards Act clearly contem-
plates that questions of existence, validity
or effect (scope) of the arbitration agreement
itself, in cases where such agreement is wide
enough to include within its ambit such
questions, may be decided by the arbitra-
tors initially but their determination is sub-
ject to the decision of the Court and such
decision of the Court can be had either be-
fore the arbitration proceedings commence
or during their pendency, if the matter is
decided in a Section 3 petition or can be had
under Sec. 7 after the award is made and
filed in the Court and is sought to be en-
forced by a party thereto. In the face of such
schemes envisaged by the Foreign Awards
Act which governs this case it will be
diffficult to accept the contention that the
arbitrators will have no jurisdiction to de-
cide questions regarding the existence, va-
lidity or effect (scope) of the arbitration
agreement. In fact the scheme makes for
avoidance of dilatory tactics on the part of
any party to such agreement by merely rais-
ing a plea of lack of arbitrator's compe-
tence— and a frivolous plea at that— and
enables the arbitrator to determine the plea
one way or the other and if negatived to pro-
ceed Lo make his award with the further
safeguard that the Court would be in a po-
sition {o entertain and decide the same plea
finally when the award is sought to be en-
forced.”

(Emphasis supplied)

98. In the instant case, according to the
majority, Section 16(1) only makes explicit
what Is even otherwise Implicit, namcly, that
the tribunal has the _]urlsdlctlon to rule its

own jurisdiction, ‘including ruling on any
objections with respect to the existence or
validity of the arbitration agreement.’

99. So far, so good and I am in respect-
ful agreement with these observations. The
matter, however, does not rest there. Over
and above sub-section (1), Section 16 con-
tains other sub-sections and in particular.
sub-sections (5) and (6). The former requires
the tribunal to continue the proceedings in
case it decides that the tribunal has juris-
diction in the matter and the latter provides
remedy to the aggrieved party.

100. In my opinion, conjoint reading of
sub-sections (1), (4), (5) and (6) makes it
abundantly clear that the provision is ‘self
contained’ and deals with all cases, even
those wherein the plea as to want of juris-
diction has been rejected. As a general rule,
such orders are subject to certiorari juris-
diction since a Court of limited jurisdiction
or an inferior tribunal by wrongly interpret-
ing a statutory provision cannot invest it-
self with the jurisdiction which it otherwise
does not possess. But it is always open toa
competent Legislature to invest a tribunal

of limited jurisdiction with the

power to decide or determine fi- (S%ngzggz
nally the preliminary or jurisdic-
tional facts on which exercise of its juris-
diction depends. In such cases, the finding \
recorded by the tribunal cannot be chal-
lenged by certiorari: (Vide Ujjam Bai v. State
of U. P., (1963)1 SCR 778.

101. As a general rule, neither in En-
gland, nor in India, such jurisdiction is
granted on a Court of limited jurisdiction or
on an inferior tribunal.

102. In Halsbury's Laws of England, (4th
edn. vol. 1; para 56); it has been stated:

It is possible for an inferior tribunal to be
vested with power to determine conclusively
questions demarcating the limits of its own

jurisdiction. Such a grant of power must now

be regarded as exceptional, in view of the
very restrictive interpretation placed by the
Courts on statutory formulae purporting to
exclude their inherent supervisory jurisdic-
tion, and their reluctance to be precluded
by subjectively worded grants of power from
determining judicially ascertainable matters
delimiting the area of competence of infe-
rior tribunals, especially where the relevant
questlon is onc of law.

(Emphasis supplied)
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108. In fact, one of the points of differ-
entliation between a Crown's Court and a
statutory tribunal is that whereas a Court
has inherent power to decide the question
of its own jurisdiction, although as a result
of inquiry, it may turn out that it has no
jurisdiction to try the suit, the jurisdiction
of a tribunal constituted under a statute is
strictly confined to the terms of the statute
creating it. The existence of preliminary or
‘jurisdictional’ fact is a sine qua non to the
assumption of jurisdiction by a tribunal of
limited jurisdiction. If the jurisdictional fact
does not exist, the tribunal cannot act. But
a Legislature may confer such power on a
Court of limited jurisdiction or on an infe-
rior tribunal (vide Ebrahim Aboobaker v.
Custodian General, AIR 1952 SCR 319: 1952
SC 696; Ujjam Bai v. State of U. P., AIR 1962
SC 1621: (1963)1 SCR 778 ; Raja Anand v.
State of U. P., AIR 1967 SC 1081 : (1967)1

SCR 373:; Naresh Shridhar
Mirazkarv. State of Maharashtra,
AIR 1967 SC 1:(1966)3 SCR 744;
Raza Textiles Ltd. v. I. T. O.,
(1973)1 SCC 633 : AIR 1973 SC
1362; Shiv Chander v. Amar Bose,
(1990)1 SCC 234 : AIR 1990 SC
325; Shrisht Dhawan v. Shaw
Brothers, (1992)1 SCC 534; Vatticherubura
Village Panchayat v. Nari Venkatarama
Deekshithulu, 1991 Supp (2) SCC 228 :
(1991)2 SCR 531; Executive Officer,
Arthanareswarar Temple v. R. Sathya-
moorthy & Others, (1999) 3 SCC 115).

104. Let us consider the principle in the
light of case-law on the point.

105. Keeping in view, the distinction re-
ferred to hereinabove, before more than
hundred years, in Queen v. Commissioner
of Income Tax, (1888)21 QB 313 : 33 WR
776, Lord Esher, M. R. made the following
observations :

“When an inferior Court or tribunal or
body, which has to exercise the power of
deciding facts, is first eslablished by Act of
Parliament, the legislature has to consider,
what powers it will give that tribunal or body.
It may in effect say that, if a certain state of
facts exists and is shown to such tribunal
or body before it proceeds to do certain
things, it shall have jurisdiction to do such

(1992 AIR
SCW 1649)

(1991 AIR
SCW 1303)

(1999 AIR
SCW 575)

things, but not otherwisc. There it is not for
them conclusively to decide whether that
state of facts exists, and, lf'thcy excercise the
jurisdiction without its existence what the
do may be questioned, and it will be hejq
that they have acted without jurisdictiop,
Bul there is another state of things whijch
may cxist. The legislature may intrust (he
tribunal or body with a jurisdiction, whijch
includes the jurisdiction to determine
whether the preliminary state of facts ex-
ists as well as the jurisdiction, on finding
that it does exist, to proceed further or do
something more. When the legislature are
establishing such a tribunal or body with
limited jurisdiction, they also have to con-
sider, whatever jurisdiction they give them,
whether there shall be any appeal from their
decision, or otherwise there will be none. In
the second of the two cases | have mentioned
it is an erroneous application of the formula
to say that the tribunal cannot give them-
selves jurisdiction by wrongly deciding cer-
tain facts to exist, because the legislature
gave them jurisdiction to determine all the
facts, including the existence of the pre-
liminary facts on which the further exercise
of their jurisdiction depends; and if they were
given jurisdiction so to decide, without any
appeal being given, there is no appeal from
such exercise of their jurisdiction.”
(Emphasis supplied)
106. The above statement of law has
been quoted with approval by this Court in
several cases. In Chaube Jagdish Prasad &
Anr. v. Ganga Prasad Chaturvedi, 1959 Supp
(1) SCR 733 : AIR 1959 SC 492 the Court
stated : (Para 17 of
AIR)
“These observations which relate to infe-
rior Courts or tribunals with limited juris-
diction show that there are two classes of
cases dealing with the power of such a tri-
bunal (1) where the legislature entrusts a
tribunal with the jurisdiction including the
Jjurisdiction to determine whether the pre-
liminary state of facts on which the exercise
of its jurisdiction depends exists and (2)
where the legislature confers jurisdiction on
such tribunals to proceed in a case where a
certain state of facts exists or is shown to
exist. The difference is that in the former

case_the tribunal has power to determine
the facts giving it jurisdiction and in the lat-
€r case it has only to see that a certain staté

AIR - FEB 2008 - SUPREME COURT

o

—

90-S0/4£LB L 90-S0/2LZ8/dddd




&

X

-
v

E
1
S
S
i
X
o
o

0/228/dddd

T2006 _

M/s. S. B.P. & Co.v. M/s.

Patel Engineering Ltd. S.C. 489

of facts exists.”
(Emphasis supplied)

107. Again, in Addanki Tiruvenkata
Thata Desika Charyulu v. State of Andhra
pradesh & Anr. AIR 1964 SC 807, the Settle-
ment Officer was empowered to decide fi-
nally as to whether inam village was an ‘inam
estate’. It also barred jurisdiction of Civil
Court from questioning the correctness of
the decision.

108. Considering the question as to ex-
tent to which the powers of statutory tribu-
nals are ‘exclusive’, the Constitution Bench
after referring to Commissioner of Income
Tax, stated :

“It is manifest that the answer to the ques-
tion as to whether any particular case falls
under the first or the second of the above
categories would depend on the purpose of
the statute and its general scheme, taken
in conjunction with the scope of the enquiry
entrusted to the tribunal set up and other
relevant factors.”

109. As already indicated by me earlier,
sub-setion (1) of Section 16 does not merely
enable the Arbitral Tribunal to rule on its
own jurisdiction, but requires it to continue
arbitral proceedings and pass an arbitral
award. (Sub-section (5)) It allows the ag-
grieved party to make an application for set-
ting aside the award in accordance with
Section 34. (Sub-section (6)). Thus, in my
judgment, Section 16 can be described as
‘self-contained Code’ as regards the chal-
lenge to the jurisdiction of Arbitral Tribu-
nal. As per the scheme envisaged by Parlia-
ment, once the Arbitral Tribunal rules that
it has jurisdiction, it will proceed to decide
the matter on merits and make an award.
Parliament has also provided the remedy to
the aggrieved party by enacting that he may
make an application under Section 34 of the
Act. In the circumstances, the proceedings
cannot be allowed to be arrested or inter-
ference permitted during the pendency of
arbitration proceedings.

110. It was submitted by Mr. Venugopal
that once the Chief Justice is satisfied as to
fulfillment of conditions for the exercise of
power to appoint an arbitrator and his deci-
slon is ‘final’, it would be impossible to hold
that the Arbitral Tribunal can go behind the
decision of the Chief Justice and hold oth-
erwise.

111. Mr. Venugopal suggested that Sec-
tion 16 should be so construed that it would
apply only to the cases covered by sub-sec-
tions (2) and (3) of Section 11 and not to
sub-section (6) of Section 11 and the ap-
pointment of an arbitrator made by the Chief
Justice. By such interpretation, submitted
the counsel, both the provisions can be har-
moniously interpreted and properly applied.

112. Though the majority observed it to
be ‘one of the ways of reconciliation’, I have
my own reservation in accepting it. Firstly,
the function of the Court is to interpret the
provision as it is and not to amend, alter or
substitute by interpretative process. Sec-
ondly, it is for the Legislature to make a law
applicable to certain situations contem-
plated by it and the judiciary has no power
in entering into ‘legislative wisdom'’. Thirdly.
as held by me, the ‘decision’ of the Chiefl
Justice is merely prima facie decision and
sub-section (1) of Section 16 confers express
power on the Arbitral Tribunal to rule on its
own jurisdiction. Fourthly, it provides rem-
edy to deal with situations created by the
order passed by the Arbitral Tribunal. Fi-
nally and importantly, the situation envis-
aged by Mr. Venugopal would seldom arise.
Normally, when parties agree on the appoint-
ment of an arbitrator or arbitrators, there
would hardly be any dispute between them
on such appointment which may call for in-
tervention by Arbitral Tribunal under Sec-
tion 16 of the Act. For all these reasons, I
am unable to persuade myself to hold that
Section 16 has limited application to cases
covered by sub-sections (2) and (3) and not
to sub-section (6) of Section 11 of the Act.
The phraseology used by the Legislature
does not warrant interpretation sought to
be suggested by Mr. Venugopal.

113. It was also submitted that in case
of failure on the part of the party to the ar-
bitration agreement in appointing an arbi-
trator, an application can be made under
Section 11 of the Act and arbitrator can be
appointed by the Chief Justice or any per-
son or institution designated by him. It was
urged that it is settled law that judicial or
quasi-judicial power has to be exercised by
the authority to whom it is granted and can-
not be delegated. As the intention of Parlia-
ment was to confer the power on the high-
est judicial authority in the State and in the
country, it cannot be allowed to be exercised
by ‘any person’ or institution’.
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114. In my view, the submission Is ill-
conceived and has been made by looking at
the matter from an incorrect angle. It first
assumes that the function performed by the
Chief Justice is judicial or quasi-judicial and
then proceeds to examine legal position on
that basis and attempts to salvage the situ-
ation by urging that the power must be ex-
ercised by the Chiel Justice. In that case,
however, the subsequent part “or any per-
son or institution designated by him” (Chiefl
Justice) would become redundant. Realising
the difficulty and keeping in view the prin-
ciples relating to interpretation of statutes,
Mr. Nariman, Senior Advocate submitted
that Section 11 provides for dichotomy of
functions. It contemplates two situations,
and deals with two stages. The first stage
consists of consideration of preliminary facts
and taking of decision as to whether an ar-
bitrator can be appointed. The second stage
allows nomination of an arbitrator. Accord-
ing to Mr. Nariman, the first part is essen-
tially a judicial function which cannot be
delegated to ‘any person or institution’ and
at the most, it can be delegated to any Judge
of the Court. The second stage, however, is
more or less ministerial and at that stage,
the Chief Justice may, if he thinks fit, take
help of any person or institution so that
proper and fit person is appointed as arbi-
trator.

115. Though the submission weighed
with the majority, I express my inability to
agree with it for several reasons. Firstly, as
earlier noted, it proceeds on the basis that
the function of the Chief Justice is judicial
or quasi-judicial, which is not correct. In my
view, it is administrative which is apparent
from the language of Section 11 and
strengthened by Section 16 which enables
the Arbitral Tribunal to rule on its own ju-
risdiction. Secondly, a Court of law must give
credit to Parliament that it is aware of settled
legal position that judicial or quasi-judicial
function cannot be delegated and if the func-
tion performed by the Chief Justice is judi-
cial or quasi-judicial in nature, keeping in
view legal position, it would not have allowed
delegation of such function to ‘any person
or authority’. Thirdly, the majority held, and
I am in respectful agreement with it, that
the conferment of power on the Chief Jus-
tice is not as ‘persona designata’. Hence, the
power can be delegated. Finally, If the legls-
lative intent is the exercise of power by the

: ce alone, one fails to undcrstand'
gé]:((;f};](;l;tilt can be exercised by a ‘collcague
of the Chief Juslice as well.

116. In my opinion, acceplance of the
submission of Mr. Nariman would result in
rewriling of a statute. The scheme of the 'lcg-
islation does not warrant such construction.
No Court much less the highest Court of the
country would interpret one provision (Sec-
tion 11) of an Act of Parliament which would
make another provision (Section 1.6) tola.IIy
redundant, otiose and nugatory. The Lcgis-
lature has conferred power on the Chif:f
Justice to appoint an arbitrator in certalp
contingencies. By the same pen and ink, it
allowed the Chief Justice to get that power
exercised through ‘any person or institution’.
It is not open to a Court to ignore the legis-
lative mandate by making artificial distinc-
tion between the power to be exercised by
the Chief Justice or by his ‘colleague’ and
the power to be exercised by other organs
though Legislature was quite clear on the
exercise of power by the person and authori-
ties specified therein. I accordingly reject the
argument.

117. It was then urged that the princi-
pal ground for holding the function of the
Chief Justice under sub-section (6) of Sec-
tion 11 as administrative was to ensure im-
mediate commencement of arbitration pro-
ceedings and speedy disposal of cases. In
reality, however, it is likely to cause delay
for the simple reason that if the order passed
by the Chief Justice of the High Court is
treated as judicial or quasi judicial, it can
only be challenged in the Supreme Court
under Article 136 of the Constitution. So far
as the order of the Chief Justice of India is
concerned, it is ‘final’ as no appeal/appli-
cation/writ petition lies against it. But if
suph decision is held to be administrative,
Initially, it can be challenged on the judicial
side of the High Court under Article 226 of
the Constitution. Normally, under the High
Court Rules, such petitions are dealt with
an decided by a Single Judge. Hence, the

lE:}cislon of a single Judge can further be
gr aIll(:nged by filing a Letters Patent Appeal
o ntra-Court Appeal under the relevant
use of the Letters Patent applicable to the

High Court concerned
. Finally, ¢
Passed by the Division B e liways

the Consti-

t
ution. Thus, an Interpretation sought to be
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adopted for the purpose of reducing litiga-
tion and speedy disposal of proceedings
would really result in increase of litigation
and delay in disposal of cases.

118. I must admit that once it is held
(hat the order passed by the Chief Justice
is administrative, it can be challenged in Writ
pPetition. Letters Patent Appeal and in Spe-
cial Leave Petition. But in my opinion, while
exercising extraordinary jurisdiction under
Article 226 of the Constitution, the High
Court would consider the provisions of the
Act, such as, limited judicial intervention of
Court (Section 5); power of Arbitral Tribu-
nal to rule on its own jurisdiction and the
effect of such decision (Section 16). It will
also keep in mind the legislative intent of
expeditious disposal of proceedings and may
not interfere at that stage. Ultimately, hav-
ing jurisdiction or power to entertain a cause
and interference with the order are two dif-
ferent and distinct matters. One does not
necessarily result into the other. Hence, in
spite of jurisdiction of the High Court, it may
not stall arbitration proceedings by allow-
ing the party to raise all objections before
the Arbitral Tribunal.

119. In Laxmikant Revchand Bhojwani
& Anr. v. Pratapsingh Mohansingh Pardeshi,
(1995) 6 SCC 576, the relevant Rent Act did
not provide for further appeal or revision
against an order passed by the appellate
authority. The aggrieved party, therefore,
invoked supervisory jurisdiction of the High
Court. The High Court allowed the petition
and set aside the order passed by the ap-
pellate Court.

120. Quashing the order of the High
Court and keeping in view the legislative
scheme, this Court said;

“Before parting with this judgment we
would like to say that the High Court was
not justified in extending its jurisdiction
under Article 227 of the Constitution of In-
dia in the present case. The Actis a special
legislation governing landlord-tenant rela-
tionship and disputes. The legislature has,
in its wisdom, not provided second appeal
or revision to the High Courl. The objectl is
lo give finality to the decision of the appel-
late authority. The High Court under Article
227 of the Constitution of Indla cannot as-
sume unlimited prerogative to correct all
speceles of hardship or wrong decislons. It
must be restricted Lo cases of grave derelle-

tion of duty and flagrant abuse of funda-
mental principles of law or justice, where
grave injustice would be done unless the
High Court interferes.”

(See also Koyilerian Janaki & Ors. v. Rent
Controller (Munsiff), Cannore & Ors.(2000)9
SCC 406; Ouseph Mathai & Ors. 00T AR
v. M. Abdul Khadir, (2002) 1 SCC SCW 4672)
319).

121. In State of Orissa & Oth- [(2003 AlR
ers v. Gokulananda Jena, SEW3772)
(2003)6 SCC 456, relying upon [(2000 AIR
Konkan Railway Corporation Ltd. [SCW 3908)
I, the High Court of Orissa held
that since the order passed by the Chief
Justice was administrative, it was not ame-
nable to writ jurisdiction under Article 226
of the Constitution.

122. Holding that the High Court was
wrong and the writ petition un- [5503 AIR
der Article 226 was maintainable. [scw 3772.
a two Judge Bench stated:; Para 8)

“However, we must notice that in view of
Section 16 read with Sections 12 and 13 of
the Act as interpreted by the Constitution
Bench of this Court in the M/s. [(2002 AIR
Konkan Railway, (supra) almost SCW 426)
all disputes which could be presently con-
templated can be raised and agitated before
the Arbitrator appointed by the Designated
Judge under Section 11(6) of the Act. From
the perusal of the said provisions of the Act,
it is clear that there is hardly any area of
dispute which cannot be decided by the Ar-
bitrator appointed by the Designated Judge.
If that be so, since an alternative efficacious
remedy is available before the Arbitrator, writ
Court normally would not entertain a chal-
lenge to an order of the Designated Judge
made under Section 11(6) of the Act which
includes considering the question of juris-
diction of the Arbitrator himself. Therefore
in our view even though a writ petition un-
der Article 226 of the Constitution is avail-
able to an aggrieved party, ground available
for challenge in such a petition is limited
because of the alternative remedy available
under the Act itself.”

(Emphasis supplied)

123. The above observations clearly go
to show that though the constitutional rem-
edy cannot be taken away and an aggrieved
parly can invoke the jurisdiction of the High
Court against an order passed by the Chief
Justice, the writ Court will be circumspect
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in entertaining a petition and in exercising
extraordinary jurisdiction in such cases.

124. As has been held in earlier decisions
as also in the majority judgment, the para-
mount consideration of Parliament in select-
ing the Chief Justice and in conferring upon
him the power to appoint an arbitrator is to
ensure complete independence, total impar-
tiality and highest degree of credibility in
arbitral process. The Chief Justice of India
and Chief Justices of High Courts have been
specially chosen considering their constitu-
tional statuts as Judges of superior Courts
and their rich experience in dealing with
such matters. The office occupied by them
would infuse greater confidence in the pro-
cedure in appointing an arbitrator and in
ensuring fairness, integrity and impartial-
ity.

125. But that does not mean that the
Chief Justice is exercising judicial or quasi-
Jjudicial power. On the contrary, the Chief
Justice, acting in administrative capacity,
as distinguished from judicial capacity, is
expected to act quickly and expeditiously
without being inhibited by procedural re-
quirements and ‘technical tortures’. In un-
dertaking the task to appoint an Arbitral
tribunal, he is neither required to consult
parties nor arbitrators. The Chief Justice
would thus uphold, preserve and protect
solemnity of agreement between the parties
to arbitration. This practice is prevalent in

England and in other countries since sev-
eral years.

128. Iintend to conclude the discussion
on this point by quoting the following perti-
nent observations of Lord Hobhouse in
Palgrave Gold Mining Co. v. Mc Millan, 1892
AC 460 : 61 LJ PC 85, Dealing with a simj-
lar situation and repelling an identical con-
tention, before more than hundred years,
the Law Lord rightly declared:

It is very common in England to invest
responsible public officials with the duty of
appointing Arbitrators under given circum-
stances. Such appointment should be made
with integrity and impartiality, butit%v

to their Lordships to hear them called judj-
cial acts......"”

(Emphasis supplied)

127. ‘The last question relates (o issu-
ance of notice to the party likely to be af-
fected and affording an opportunity of hear-
ing before making an order of composition

-a] Tribunal. Section 8 of the g Ac

g,f— Alrgbliga;xpressly provic:lcd writien nou({é
and opportunity of hearing in case of g,
pointment of an arbitrator or umpijre, The
resent Act of 1996 neither provid.es for js.
Euance of notice nor for opportunity of p,.

ing heard.

128. In exercise of power under sub-ge.
tion (10) of Section 11 of the Act, the Chjef
Justice of India had framed a scheme,
known as “The Appointm'ent of Arbitratorg
by the Chief Justice ofIndla' Schem'e‘ 1996"
Clause 7 provided for issuing notice to af.
fected persons and read thus;

“Notice to affected persons.— subiject tq
the provisions of paragraph 6, the Chief
Justice or the person or the institution des-
ignated by him shall direct that a notice of
the request be given to all the parties to the
arbitration agreement and such other per-
son or persons as may seem to him or is
likely to be affected by such request to show
cause, within the time specified in the no-
tice, why the appointment of the arbitrator
or the measure proposed to be taken should
not be made or taken and such notice shall
be accompanied by copies of all documents
referred to in paragraph 2 or, as the case
may be, by information or clarification, if
any, sought under paragraph 5."

129. In Konkan Railway Cor- [(zooo AR
poration Ltd. II, the Constitution |SCW 3908)
Bench held the function of the Chief Jus-
tice of appointment of an arbitrator under
sub-section (6) of Section 11 as administra-
tive and not judicial. In the light of the said
finding, the Court proceeded to state that it
Was not necessary to issue notice to the
parties likely to be affected. Section 11 did
not prc')vide for such notice. The Court how-
ever, did not stop there. It held that by mak-
lsr::% a Provisiop for issuance of notice, the
11'§m§ Went ‘beyond the terms of Section
e Nd was bad on that ground. A direction

as, therefore, issued to amend it.

130. Since the m

131. I haye t
¢ » On the other hand, held tha
he functlon of the Chicf.Justiaclgunder sub-
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m‘q .

I _or quasi-judicial but administrative. It is
©of also true that unlike Section 8 of the 1940
firt_ ( Act, 1996 Act does not envisage issuance of
S b hotice to the party likely to be affected by

b ' = ! the order of the Chief Justice.
g 132. The question however, is : Can such
Sul,. clause in the scheme prepared by the Chief
he Q&Z Justice of India be held bad as going ‘be-
3“,1&“1&? yond the terms of Section 11'? The Consti-
’Dit;}f 000 AIR| tution Bench so held in Konkan
e, &'J'\ scw 3908)| Railway Corporation Ltd. IT . With
ice L'i? great respect to the Constitution Bench,
! such provision cannot be held inconsistent
o with the parent Act or otherwise bad in law.
Ubjey 1,_. The Constitution Bench did not assign any
the Chig reason as to why it was of the view that
ion e, clause 7 could not stand or how it violated
L TIotice ¢ Section 11. But reference to Jaswant Sugar
ties to tks Mills Ltd. v. Lakshmi Chand, 1963 Supp (1)
Dthgrpc' SCR 242 : AIR 1963 SC 677; Engineering
him orie Mzzdoor Sabha v. Hind Cycles Ltd., 1963
st to shos Supp (1) SCR 625 : AIR 1963 SC 874 and
i the oo Associated Cement Companies Ltd. v. P. N.
e Sharma (1965)2 SCR 366 : AIR 1965 SC
; A 1595 clearly shows that since the Constitu-
ien shom; tion Bench was of the view that while per-
jotice sl forming function of appointing an Arbitral
Jocumen: tribunal, the chief Justice was not acting as
s the e a Court or Tribunal, he was not expected to
ification.. ~ ™ issue notice or afford an opportunity of hear-
” ing to the parties likely to be affected by such

decision.

133. Once the function of the Chief Jus-
tice is held to be administrative, there may
not be ‘duty to act judicially’ on the part of
the Chief Justice. Nevertheless in such
cases, an administrative authority is re-
quired to act ‘fairly’. Basic procedural fair-
ness requires such notice to the opposite
party. The Principle in R. v. Electricity Com-
missioners, (1924)1 KB 171 : 93 LJ KB 390
or Ridge v. Baldwin, 1964 AC 40 : (1963)2
AlER 66 : (1963) 2 WLR 935 may not apply
to administrative functions, but another
concept which developed at a later stage and
accepted in public law field and found place
in Administrative Law of ‘duty to act fairly’
wol‘;ld apply to administrative actions as
well,

134. By now, it is well settled that when
an administrative action is likely Lo affect

the part of the authority to act falrly.

T 135. In Pearlberg v. Varty (Inspector of
axes), (1972) 2 Al ER 6 : (1972)1 WLR 534

Lord Pearson said;

“A tribunal to whom judicial or quasi-ju-
dicial functions are entrusted is held to be
required to apply those principles (i.e. the
rules of natural justice) in performing thosc
functions unless there is a provision to the
contrary. But where some person or body is
entrusted by Parliament that administrative
or excutive functions there is no presump-
tion that compliance with the principles of
natural justice is required although, as ‘Par-
liament is not to be presumed to act un-
fairly’. the Courts may be able in suitable
cases (Perhaps always) to imply an obliga-
tion to act with fairness.” 5

(Emphasis supplied)
186. In R. v. Commissioner for Racial

Equality, 1982 AC 779 : (1982)3 WLR 159,
Lord Diplock stated :

“Where an act of Parliament confers upon
an administrative body functions which in-
volve its making decisions which affect to
their detriment the rights of other persons
or curtail their liberty to do as they please,
there is a presumption that Parliament in-
tended that the administrative body should
act fairly towards those persons who will be
affected by their decisions.”

137. The above principles have been
accepted and applied in India also. In the
leading case of Keshav Mills Co.
Ltd. v. Union of India, (1973)1
SCC 380 : ((1973)3 SCR 22), a
textile mill was closed down. A Committee
was appointed by the Government of India
to investigate into the affairs of the mill-com-
pany under the Industries (Development and
Regulation) Act, 1951. After affording oppor-
tunity to the Company, a report was prepared
by the Committee and submitted to the Gov-
ernment. A copy of the report, however, was
not supplied to the Company. On the basis
of the report, the Government took over the
management of the Company. The said ac-
tion was challenged by the company inter alia
on the ground of violation of principles of
natural justice inasmuch as no copy of the
report submitted by the Committee to the gov-
ernment was supplied to the Company nor
was hearing afforded before finally deciding

(AIR 1973
SC 389)

rights of subjeets, there would be a duty on i

to take over the management.

138. Rejecting the contention and observ-
ing that no prejudice had been caused to the
mill company, this Court did not interfere
with the order.
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(AIR 1973 189. Speaking for the Courtl,
sc 389, A. K. Mukherjea, J. stated :
jem 8l “The second question, how-

ever, as to what are the principles of natu-
ral justice that should regulate an adminis-
trative act or order is a much more difficult
one to answer. We do not think it either fca-
sible or even desirable to lay down any fixed
or rigorouis yardstick in this manner. The
concept of natural justice cannot be put into
a strait-jacket. It is futile, therefore, to look
for definitions or standards of natural jus-
tice from various decisions and then try to
apply them to the facts of any given case.
The only essential point that has to be kept
in mind in all cases is that the person con-
cerned should have a reasonable opportu-
nity of presenting his case and that the ad-
ministrative authority concerned should act
fairly, impartially and reasonably. Where ad-
ministrative officers are concerned, the duty
is not so much to act judicially as to act

fairly.

(Emphasis supplied)

140. In Mohinder Singh Gill

(IR 1978] V. Chief Election Commission,

sc 851.| ((1978) 1 SCC 405 : (1978)2 SCR

Para 48) | 272) after considering several
cases, Krishna lIyer, J. stated :

“Once we understand the soul of the rule
as fairplay in action and it is so — we must
hold that it extends to both the fields. After
all, administrative power in a democratic set-
up _is not allergic to fairness in action and
discretionary executive justice cannot de-
generate into unilateral injustice. Nor is
there ground to be frightened of delay, in-
convenience and expense, if natural justice
gains access. For fairness itself is a flexible,
pragmatic and relative concept, not a rigid,
ritualistic or sophisticated abstraction. It is
not a bull in a China shop, nor a bee in one’s
bonnet. Its essence is good conscience in a
given situation; nothing more — but noth-
ing less”.

(Emphasis supplied)

141. In Nally Bharat Engineering Co. Ltd.

v. State of Bihar, (1990)2 SCC 48, the Gov-

ernment on an application by a dismissed

workman transferred his case from one

Labour Court to another Labour Court with-

out {ssuing a notice or giving opportunity to
the employer.

142, Setting aside the order and refer-

ring to several cases, the Supreme Court

—
211 India Reporter A. LR~

invoked the ‘acting fairly’ doctrine. The Coypy
stated: “Falrness, in our opinion, Is a fyy,.
damental principle of good administratigp
[t is a rule to ensure the vast power in th,
modern State is not abus'ccl but properly
exercised. The State powcr 1s used for proper
and not for improper purposes. The author.
ity is not misguided by extraneous or irre].
evant considerations. Fairness, is alsg g
principle to ensure that statutory authority
arrives at a just decisiqn elther' in promof.-
ing the interest or affecting the rights of per-
sons. To use the time hallowed phrase that
‘justice should not only be done but be seen
to be done' is the essence of fairness equally
applicable to administrative authorities.
Fairness is thus a prime test for proper and
sood administration. It has no set form or
brocedure. It depends upon the facts of each

case.”

(Emphasis supplied)

143. Quoting the observations of Paul
Jackson, the Court said :

“It may be noted that the terms ‘fairness
of procedure’, ‘fair play in action’, ‘duty to
act fairly’ are perhaps used as alternatives
to ‘natural justice’ without drawing any dis-
tinction. But Prof. Paul Jackson points out
that ‘such phrases may sometimes be used
to refer not to the obligation to observe the
principles of natural justice but, on the con-
trary. to refer to a standard of behaviour
which, increasingly, the Courts require to
be followed even in circumstances where the
duty to observe natural justice is inappli-
cable’.”

. (Emphasis supplied)
de Smith states :

“The principal value of the introduction
of the ‘duty to act fairly’ into the Courts’
vocabulary has been to assist them to ex-
tend the benefit of basic procedural protec-
tions to situations where it would be both
confusing to characterize as judicial or even
quasi-judicial, the decision-makers’ func-
tions, and inappropriate to insist on a pro-
cedure analogous to a trial.”

(‘Judicial U ; -
tion': (1 995);};?‘:/31(93\5!;/) of Administrative Ac
. 144. Itis thus clear that the doctrine of
g‘;g“ess' has become all pervasive. As has
use? ?aid the acting fairly’ doctrine proved
Whlclll1 as a device for evading confusion
have tprevailed in the past. “The Courts noW
lstratiwo strings to their bow.” An admin-
the Ve act may be held to be subject 10

réquirement and observance of naturd
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justice either because it affects rights or in-

terests and hence would involve a *duly to

act judicially” or 1t may be administrative,
pure and simple, and yet, may require ba-
sic procedural protection whih would involve
‘duty to act fairly’. (Wade & Forsyth; ‘Admin-
istrative Law’; (2005: pp. 492-94; de Smith;
«Judicial Review of Administrative Action”,
(1995): pp- 397-98)

1456. ‘Acting fairly’ is thus an additional
weapon in the armoury of the Court. It is
not intended to be substituted for another
much more powerful weapon ‘acting judi-
cially’. Where, however, the former (‘acting
judicially’) cannot be wielded, the Court will
try to reach injustice by taking resort to the
latter — less powerful weapon (‘acting fairly’).
(See C. K. Thakker : “From Duty to Act Ju-
dicially to Duty to Act Fairly”, (2003) 4 SCC
(Jour) 1).

148. As the Chief Justice is performing
administrative function under sub-section
(6) of Section 11 in appointing an arbitra-
tor, there is no ‘duty to act judicially’ on his
part, nonetheless there is ‘duty to act fairly’
which requires him to issue notice to the
other side before taking a decision to ap-
point an arbitrator. I am, therefore, of the
view that-clause 7 of the scheme as stood
prior to the amendment, could neither be
held bad in law nor inconsistent with Sec-
tion 11 of the Act. I am, therefore, in re-
spectful agreement with the majority judg-
ment on that point.

147. On the basis of the above findings,
my conclusions are as under,

(i) The function performed by the Chief
Justice of the High Court or the Chief Jus-
tice of India under sub-section (6) of Sec-
tion 11 of the Act (i.e. Arbitration and Con-
ciliation Act, 1996) is administrative, - pure
and simple-, and neither judicial nor quasi-
judicial.

(i) The function to be performed by the
Chief Justice under sub-section (6) of Sec-
tion 11 of the Act may be performed by him
or by ‘any person or institution designated
by him’'.

(1il) While performing the function under
sub-section (6) of Section 11 of the Act, the
Chief Justice should be prima facie salis-

fied that the conditions laid down in Sec-
tion 11 are satisfied.

(iv) The Arbitral Tribunal has power and

jurisdiction to rule ‘on its own jurisdiction’

under sub-section (1) of Section 16 of the
Act.

(v) Where the Arbitral Tribunal holds that
it has jurisdiction, it shall continue with the
arbitral proceedings and make an arbitral
award.

(vi) A remedy available to the party ag-
grieved is to challenge the award in accor-
dance with Section 34 or Section 37 of the
Act.

(vii) Since the order passed by the Chief
Justice under sub-section (6) of Section 11
of the Act is administrative, a Writ Petition
under Article 226 of the Constitution is
maintainable. A Letters Patent Appeal/ In-
tra-Court Appeal is competent. A Special
Leave Petition under Article 136 of the Con-
stitution also lies to this Court.

(viii) While exercising exiraos dinary ju-
risdiction under Article 226 of the Consti-
tution, however, the High Court will be con-
scious and mindful of the relevant provisions
of the Act, including Sections 5, 16, 34 to
37 as also the object of the legislation and
exercise its power with utmost care, cau-
tion and circumspection.

(ix) The decision of the Constitution
Bench in Konkan Railway Cor- [(2000 AIR
poration Ltd. II, to the extent that [SCW 3908)
it held the function of the Chief Justice un-
der sub-section (6) of Section 11 of the Act
as administrative is in consonance with
settled legal position and lays down correct
law on the point.

(x) The decision of the Constitution Bench
in Konkan Railway Corporation Ltd.Il, to the
extent that it held clause 7 of “The Appoint-
ment of Arbitrators by the Chief Justice of
India Scheme, 1996" providing for issuance
of notice to affected parties as ‘beyond the
term of Section 11' and bad on that ground
is not in accordance with law and does not
state the legal position correctly.

(xi) Since the ChiefJustice is performing
administrative function in appointing an
Arbitral Tribunal, there is no ‘duty to act
judicially’ on his part. The doctrine of ‘duty
to act fairly’, however, applies and the Chief
Justice must issue notice to the person or
persons likely to be affected by the decision
under sub-section (6) of Section 11 of the
Act.

(xil) All appointments of Arbitral Tribu-
nals so far made without issuing notice to
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the parties affected are held legal and valid.
Henceforth, however, every appointment will
be made after issuing notice to such person
or persons. In other words, this judgment
will have prospective operation and it will
not affect past appointments or concluded
proceedings.

Order accordingly.
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(From : Madras)*
Mrs. RUMA PAL AND H. K. SEMA, JJ.

Civil Appeal Nos. 4757-4758 of 2000, D/-
8-11-2005.

Ponni Sugars (Erode) Ltd. v. The Deputy
Commercial Tax Officer.

Tamil Nadu General Sales Tax Act (1 of
1859), Ss. 3, 2(P) — Purchase tax — Tax-
able turnover —— Assessee Sugar Mill pur-
chasing sugarcane from cane growers —
As per agreement transport from fields
to mill is arranged by mill — In circum-
stances transport charges paid by mill
shall form part of taxable turmover, as
they represent expenses required for com-
pleting sale.

2000 AIR SCW 86, Applied.

AIR 1989 SC 315, Expl. and Rel. on.
(Paras 1, 12, 13, 14, 15, 18)

Cases Referred: Chronological Paras

2004 AIR SCW 3789 : (2004)5 SCC 430 7
2004 AIR Kant HCR 2464 : (2005)139 STC
413 18
2000 AIR SCW 86 : (2000) 2 SCC 321 (Ap-
plied) 6,11, 14, 17, 18
(1997) 105 STC 497 (Madras) (FB)
4,10, 17
AIR 1989 SC 315 : (1989 1 SCC 143 (Expl
and Rel. on) - 15
1984 Tax LR 862 : (1985) 60 STC 113

(Madras) 10
1976 Tax LR 2125 : (1976) 38 STC 238
(Madras) 10, 16

S. Ganesh, Sr. Advocate, E. R. Kumar,
Sumit Goel, Ms. Meenakshi Roy and P. H.
Parekh, Advocates, with him for Appellant:
S. Guru Krishna Kumar and Subramonium
Prasad, Advocales, for Respondent.

RUMA PAL, J.:— The appellant has a
sugar mill and purchases sugarcane from

*W. P. Nos. 19159 and 19560 of 1999, D/-
2-12-1999 (Madras)

KW/S200181/2005/AMG/RTT/22427/2005

KW/

\’R.
cane growers. An agreement was eng
into bgetween the appellant and the ce;gd

rowers. In terms of the agreement, the , ‘
pellant arranges transport of the Sugarcan
from the fields to the appellant's milj, y,,
question is whether the transport chargeg
are excludible from the taxable turnover of
the appellant for the purpose of purchag,
tax under the Tamil Nadu General Saleg Tax
Act, 19597

2. The Assessment years in question are
1987-88 and 1988-89. During this perioqg,
the agreement for sale and purchase of sugar
which was entered into between the appe|.
lant and the cane growers (where the appe]-
lant is referred as ‘the first party’ and the
cane growers as ‘the second party’) provided
inter alia :

1) Both the parties agree to act according
to the provisions of Madras Sugar Factory
Control Rules, 1949, Sugarcane (Control)
Order, 1996 and the orders of Tamil Nadu
Government Agricultural (Cane) Department
and the Director of Sugar/Cane Commis-
sioner of Tamil Nadu

2) The Second Party agrees to sell the
entire cane planted/to be planted in the land
specified in the schedule to this agreement
to the first party for the control price fixed
by the Government from time to time.

3to5.........

6) The second party agrees to sell and
deliver the cane by loading there as per the
terms of this agreement to the first party. It
is the responsibility of the first party to ar-
range transportation of the above delivered
cane to the factory. However, both the par-
ties agree to follow the orders passed from
time to time by the Director of Sugar/Com-
missioner of Sugar, Tamil Nadu.”

3. The other clauses of the agreement.
broadly speaking, related to the appellant’s
financing of the growth and harvesting of
the sugarcane and its control over the cut-
ting and disposal of the sugarcane.

4. By an order dated 29th June 1990
the Deputy Commercial Tax Officer held that
the transport charges formed part of th
taxable turnover of the appellant under the
Act and assessed the appellant accordingly
for the years in question. The appellant$
appeal was dismissed by the Appellate A°°
sistant Commissioner. The matter ultimatcy
reached the Taxation Special Tribunal which
held in favour of the Revenue following the

e
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