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respondents’ applications seeking upgrada-

tion, were per se not as per the prescribe
procedure.

16. We are, therefore. of the opinion tha}t
the Division Bench was not justified in di-
recting the State Government to accord the
same treatment which had been given to two
other schools, which had been upgraded
ignoring the statutory rules and upgrade the
respondents’ schools. In this view of the
matler, decision of the High Court is clearly
unsustainable and deserves to be set aside.

17. In the resull, the appeal is allowed;
the judgment of the Division Bench is set
aside and both the writ petitions are dis-

missed. There will, however, be no order as
to costs.

Appeal allowed.
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Arbitration Petition No. 8 of 2007,
B/=31=-7-2007.

M/s. Aurohill Global Commuodities Ltd. v.
M/s. M.S.T.C. Ltd.

(A) Arbitration and Conciliation Act
(26 of 1296), Ss. 11, 16 — Appointment
of arbitrator — Petition for — Order for
supply of steel products — Contract in
question was an international transaction
— Questions whether Draft purchase or-
der acquired character of concluded con-
tract or not, whether contract was non
est — And question whether ultimate

buyer necessary party — Have to be de-
cided in arbitration proceedings — Plea

that arbitration petition is not maintain-
able — Cannot be accepted.
Contract Ac} (8 of 1872), S. 10.

(Paras 13, 16)

(B) Arbitration and Conciliation Act
(26 of 1996), S. 28 — Arbitration — Pro-
cedural law applicable — International
contract for supply of steel productg —
Parties had agreed to settle their dispute
by arbitration in London and in accor-
dance with Rules of arbitration of Great
Britain — Mere fact that respondent
agreed or concurred in principle that too
without prejudice to the offer made by
petitioner to be guided by Arbitration and
Conciliation Act cannot waiver of British
Rules of Arbitration — British Rules of
Arbitration cannot be therefore substi.

X
tuted by procedural law undey Py L R
Act. ha

to
Evidence Act (1 of 1879), 8. y

115,
. (Pargq 14
Cases Referred: Chmnolomc al I;IB)
2004 AIR SCW 1266 { AIR 2004 g, Fu
2004 CLC 438 | 176g,
2002 AIR SCW 1285 : AIR 2002 5,13
2002 CLC 647 2 143

Sunil Kumar, Sr. Advocate
Sinha, Abhishek Singh, Anshy,
Shekhar Kumar, for Petitioner; Cheri
Sharma, Sr. Advocale, Ms. Rg

minj T,
Anil Shrivastav, for the Responden;. angjy,

ORDER :— M/s. Aurohil] Global ¢
modities Ltd. has filed an arbitration ap IE
cation herein under Section 11(9) reqg Wr;th
Section 11(5) of the Arbitration anq Conil;.
ation Act, 1996 (the “said Act”) for the ap-
pointment of arbitrators to seftle the dis.
pute between the said company and M/
M.S.T.C. Ltd. (pSU) The faCl.S giVlng rise t(;
this petition brieflly are as follows :

2. Petilioner-company is based in Cyprus
having its offices in Russia and India. Peti-
tioner has been exporting steel products for
more than a decade.

3. Vide letter dated 2-3-2005. M/s.
Sunvijay Rolling and Engineering Ltd.,
Nagpur placed an order on the petitioner for
supply of 5000 MT of Billets. Accordingly,
on 10-3-2005 petitioner [orwarded pro forma
invoice to the said Sunvijay Rolling and
Engineering Ltd. for the required quantity
of Billets for a total consideration of US S

+29,000. Payment was to be made through
irrevocable confirmed letter of credit (‘LC’)
payable 100% at sight. Petitioner's ban‘l.«ir
was M/s. BNP. Subsequently, M/s. Sunvijay
Rolling and Engineering Ltd. informed the
petitioner that they prefer to buy the Billets
through M/s. M.S.T.C. Lid. (respondent
hererein).

4. On 24-3-2005 a Drall Purchase Or‘-
der dated 24-3-2005 was issued by M/S:
M.S5.T.C. Ltd. which was accepted by mi
petitioner, It is the case of the petitioner th.it.
the said purchase order was issued asa "‘r
sull of negoliations between the P“'““onf;c
and M/s. M.ST.C. Lid. Accordiong 1 {)c_
Petitioner, this constituted a contract 0
tween the parties at Kolkata. The dallfvas
shipment was 15-5-2008 and pu)’l“c"m be
Lo be made through irrevocable Lc':‘l el
opened by First Class Indian Bank. T
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B e
made operative only after receipt

be
was 19 “%.0) report [rom Dan & Bradstreet.

dent
852{12365 19 and 20 of the Purchase Order
123:1 under =,

.19, ARBITRATION :
disputes, controversies and/or
claims arising out of or relating to this agree-
ment OF any modlﬁcatlox} thereto, or any
alleged preach or cancellation thereof, which
cannot be settled amicably between Seller
and buyers shall be settled by arbitration in
London and in accordance with rules of ar-
pitration of the Great Britain arbitration and
(he award in pursuance thereof shall be
pinding on the parties.
(Emphasis supplied)

90. JURISDICTION :

The competent Court under the laws ap-
licable in Great Britian alone shall have
exclusive jurisdiction to decide all matters,
disputes and controversies relating to this
contract, including arbitration proceedings
instituted or to be instituted. The jurisdic-
tion of Court will be London.”

5. On 29-3-2005 M/s. M.S.T.C. Ltd. re-
uested M/s. Indian Overseas Bank,
Kolkatta, for opening for an irrevocable LC.
Accordingly, M/s. Indian Overseas Bank
informed the petitioner’s bankers that LC
has been opened on the request of M/s.
M.S.T.C. Ltd. and that the petitioner was the
beneficiary under the LC. The date of expiry
of the LC was 5-6-2005. The last date of
shipment was 15-5-2005. The LC was to
operate only after receiving confirmation
from the Opening Bank.
6. On 20-4-2005 the petitioner’s banker
confirmed the LC. The LC was payable
against presentation of FCR (a receipt of

ing. |
7. On 10-5-2005 it is alleged that the
Petitioner received the requisite confirma-
tion on which basis the petitioner prepared
the goods for shipment. The goods arrived
at the port in Ukraine and a FCR was Is-
sued to this effect. The said receipt Was pre-
sented Lo the bank along with the docu-
ments, However on 13-5-2005 M/s. Sunvijay
lROmng and Engincering Lid. addressed a
eller to the petitioner (0 suspend all the
ipatches on the LC opencd bY M/s.
ln'rS'T"C‘ Ltd. On the same day, the petitionel
n Ormed M/s. Sunvijay Rolling and [ung}-
“Cring 1.4d. that it was not possll)lc Lo sus-

confirmation) of goods at the port of load-

ready placed at the port. M/s. Sunvijay Roll-
ing and Engineering Ltd. requested the pe-
titioner vide lelter dated 23-5-2005 to de-
crease the price by US $ 50 PMT. The peli-
tioner was further informed that the LC
would remain suspended till the
agrees Lo decrease in the price. The petl-
tioner refused to reduce the price. On 26-5-
2005 the bankers of M/s. M.S.T.C. Ltd.
stated that the LC was inoperative as cer-
tain conditions were not satisfied, namely,

petitioner

non execution of the performance guaran-

{ee. According to the petitioner herein, there
was no such requirement in the alleged con-
tract dated 24-3-2005.

8. Ultimately, on 31-5-2005 M/s.
M.S.T.C. Lid. informed the petitioner that
the LC stood cancelled.

9. On 23-8-2006 a legal Notice was given
by the petitioner requesting M/s. M.S.T.C.
Ltd. to settle the dispute through arbitra-
tion before a sole arbitrator. By the said
Notice, the petitioner stated that it was
agreeable to be governed by Arbitration and
Conciliation Act, 1996 for the purposes of
procedural law as the substantive law ap-
plicable was the Indian Contract Act. In re-
sponse to the said Notice, M/s. M.S.T.C. Ltd.
stated vide reply
alleged contract was non est and that the
above Purchase Order did not constitute a
valid and binding contract between parties.
They contended that the Purchase Order was

a draft and that it never became a binding -

dated 19-9-2006 that the

contract since the conditions preceding did :
not malerialize. M/s. M.S.T.C. Ltd. further .

contended that there was no concluded con-
tract, much less an agreement to arbitra-
tion;, However, without prejudice to the
aforestated contentions. M/s. M.S.T.C. Ltd.,
in its reply, stated that if the petitioner in-
sisted on arbitration then it had no option
but to concur in principle to be guided by
the said Act for the purpose of procedural
law as well as the substantive law, namely,
(he Indian Contract Act. One of the conten-
tions raised on behall of the petitioner herein

is that vide letter dated 19-9-2006 M/s. |
M.S.T.C. Ltd. had waived ils option to be *
governed by the Rules of Arbitration of Great

Britian as mentioned in Clause 19, quoted

above.

10. By way ol counter, M/s. M.S.T.C.
Ltd. submitted that the arbitration petition
was nol maintainable as it was based on an
alleged contract, which, in any event, was

non est as it did not constitute and as it did

p(: oy > > ¢ -
Mlspalchcs as thcw
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. . d bind- || to the very root ol its Junsdiction (s Izl{
SOl e Aol \tahdlinfcordinff Industries Ltd. v. Godrej & Boyceg Ce Sf:th
ing contzact between (he partcs According | MOes 0L S B oven
to M/s. M.S‘.'I.C. Lid. FOE, Pl ade its || sCC 447). In the present case, A
Order on which the petitioner has madc albres i Guestoni, '
claim was a provisional one and never ma- [ {herelore, : 10 whe b
o o X ’ : - hase Order agquir er
tured in terms of a binding or conclusive || Draft Purc 4ty C(,),nt.q, ed the b th,
contract and since there was no Contl'a%t ter of‘a concliu }C ther Ul act or not Tag,
there was no arbitration agrccmcnt' and, | question as towhe d 1€ contraey W (he
therefore. the present petition was miscon- (| oot can only be decided by the arky; "oy

ceived and inappropriate. According to M/
s. M.S.T.C. Ltd. the Draft Purchase Oyder
cannot be vested with the trapping of a bind-
ing or conclusive contract and, therefore, the
said order did not constitute an arbitration
agreement. It was further submitted by M/
s. M.S.T.C. Ltd. that, in any event, this Court
cannot appoint an arbitrator of its own
choice as the arbitration clause itself states
that all disputes and/or claims arising out
of the agreement for alleged breach shall be
settled by arbitration in London and in ac-
cordance with the rules of arbitration of
Great Britian.

11. Two questions arise for determina-
tion. Firstly, whether the question as to
whether the Draft Purchase Order consti-
tuted a concluded contract and/or whether
such contract was non est could be decided
by me in this petition in which the petitioner
has sought the appointment of an arbitra-
Lor.

12. In the case of Bhatia International v.
Bulk Trading S.A. and Anr. re-
ported in (2002) 4 SCC 105 this
Court held that provisions of Part
I of the Arbitration and Conciliation Act,
1996 are equally applicable to international
commercial arbitration ("ICC") held ‘Quigidé
India, unless any or all the provisions have
been excluded by an agreement between the
parties. expressly or hy implication, there-
fore, where arbitration is to be carried out
as per rules of ICC, parties can deviate only
to the extent permissible.,

13. In the present case, M/s. Aurohill
Global Commodities Lid, has filed this petj-
tion under Section 1 1(9) read with Seetion
11(5) of the s2id Act. Seclion 1) falls in Part
I. The alleged contract s an international
transaction, therefore, {his Court has (he
power Lo appoint an arbitrator in accordance
with the terms of (he contract. Under (he
said Act, the arbitral Tribunal has very wide
pPowers. The powers of (he Courts have been
curtailed. The arbitral Tribunal's authority
under Section 16 of the said Act jg not con-
fined to the wid(h of ils ji i
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risdiction by goes
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PartofM/s, M.S.T.C. Lid. to bc

Therelore, the aforestated question hl Fal,
to be decided by arbitration procecdin € gy
my view, therefore, there is nq Meri({ S.In
contention advanced on behgjy i N {he
M.S.T.C. Ltd. that the arbitrajop, pelj 4
was misconceived and not maintainab]uo“
law. Before concluding on thijg point, €in
the objections raised on behgjf o Ne of
M.S.T.C. Ltd. was that, in any event, the s,
bitration proceedings were nb mamtainag;'
on account of non-joinder of M/s. SUnvijae
Rolling and Engineering Ltd., whq was i,
ultimate buyer. In my view, the objection Was
also required to be raised by M/s. M.STo
Ltd. before the arbitrator. Therelore, gy thé
first issue, I am of the view that the arbifry.
tion petition was maintainable under the|-
said Act.

14. The second question which arises
for determination in the present case s
whether by virtue of reply dated 19-9-19g5
to the legal notice given by the petitioner, -
M/s. M.S.T.C. Ltd. could be said to hare =
waived its right to claim holding of arbitra-
tion proceedings in accordance with the
British Rules of Arbitration as mentionedin
Clause 19, quoted above. To recapitulate.
on 23-8-2006 a legal notice was given by
the Advocate for the petitioner to M/s.
M.S.T.C. Ltd. After stating of the facts and
submission, petitioner requested M/s
M.S.T.C. Ltd. to give its consent for settle
ment of disputes through arbitration bef."re
a sole arbitrator. By the said legf‘]"‘ou.i;
petitioner proposed the place of urbltmt}1i
at New Delhi instead of London. By u?c s‘:qs
Notice, the petitioner stated that "‘ \1‘5
agrecable (o be governed by the sulcl:\cm
lar as the precedural law is conCCl'T";'(f(' :
cording (o (he petitioner vide letter da - M/s
9-2006 addressed by the Advocale |‘(i)nprin'
M.ST.C. Lid., the respondent il.‘_-f"("cc~o ar @
ciple (o be guided by (he said Act Nl, { (his
the procedural law was governed ¢

1€ e
l,
- on
- v(‘l ]
lelter, therefore, constituted wai ened D)
’ g,()\:(‘l
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th"é E‘USC 1121'13011 advanced on behalf of (e
, con ;rhe;.lcuer-dated 19-9-2006 ad-
if itioncf-\ e Advocate ‘.for_M/s. M.S.T.C.
o cred’ 0}1?y in -ph‘nmple .to the offer

- €0 e petitioner Lo be guided by (he
qnade 036 Act 50 faras the procedural law
il ] ~rned. Further, it cannot consti{ute
i concy hecause it is a without prejudice
4 waivel nee. In the circumstances, the par-
concuf(rjl abide by the terms of the alleged
(ies Slét. Moreover, it is well settled that
e to stand by the terms of the
_We have before us an international
Petitioner is a company regis-
traﬂdi , rus. The parties entered into the
terede J contract with open eyes. They agreed
g zzme their disputes by arbitration in Lon-
éoon and in accordange With the rules of ar-
pitration of Greal Brltam.‘ (Emphasis sup-
lied by me). Moreover, v1d§: Clause 20 of
the alleged contract the parties argued that
(e competent Courl in Greal Britain alone
shall have exclusive jurisdiction to decide
2l matters including arbitration proceedings
{0 be instituted. Reading Clauses 19 and 20
conjointly, it is clear that the procedural law
application to the arbitration proceedings
had to be the British Rules of Arbitration.
In the circumstances, it is not possible for
this Court to substitute the British Rules of
Arbitration by the procedural law under the

said 1996 Act.

15. Accordingly, I hold that the question
astowhether there existed a concluded con-
tract, the question as to whether the alleged
contract was non est and the question as to
Whet'her M/s. Sunvijay Rolling and Engi-
fneering Lid. was necessary and proper party
frre gl] questions (o be decided in the arbi-
p:lt'l[(,m proceedings and, to that extent, this
ior; lon is maintainable under the Arbitra-
as s(art]d Conciliation Act, 1996. Howevcr,
Tiiiied above, there is no waiver of‘ the

SN Rules of Arbitration and, therelore,

e - v
arbi{)f;lt-les are bound by the terms of the
“hove, lon clause No. 19 quoted herein-

Slangg Accordingly, (he arbitration petition
'SPosed of with no order as to costs:

Order accordingly

s

ala v, St:itc ol Haryana

M/W:rbitration as mentioned
itish ™ |oted above. There is no merig
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Dr. ARIJIT PASAYAT AND
P. P. NAOLEKAR, JJ.

Criminal Appeal No. 376 of 2002,
D/- 2779007, " e

Shakuntala v. State of Haryana.

(A) Evidence Act (1 of 1872), 8. 32 —
Dying declaration — It is admitted in evi-
dence on certain principle which is indi-
cated in Legal maxim ‘nemo moriturus
proesumitur mentiri’ i.e. a man will not
meet his maker with a lie in his mouth.

. (Para 7)

(B) Evidence Act (1 of 1872), S. 32 —
Dying declaration — It cannot be laid
fiown as an absolute rule of Law that dy-
ing declaration cannot form sole basis of
conviction unless it is corroborated — The
rule requiring corroboration is merely a
rule of prudence.

(Para 9)
(C) Evidence Act (1 of 1872), S. 32 —
Dying declaration — Conviction based on
— Sustainability — Appellant, mother-in-
law of deceased, allegedly set her on fire
— Dying declaration of deceased was vol-
untary and trustworthy — There was no
tutoring or prompting — Evidence of wit-
nesses, doctor established that deceased
was in fit condition to give declaration —
fagistrate also confirmed said fact —
Background in which appellant put match
stick on body of deceased proved her in-
tention to muder — Conviction of appel-
lant under S. 302 — Proper.
il Sl (Paras 11, 12, 18)
Cases Referred : Chronological Paras

1996 AIR SCW 1392 : AIR 1996 SC 3035 :
1996 Cri LJ 2003 10
1994 AIR SCW 1978 10
1993 AIR SCW 2971 : 1993 Cri LJ 3414 10
1992 AIR SCW 767 : AIR 1992 SC 948 : 1992
Cri LJ 1290 10
1992 AIR SCW 2050 : AIR 1992 SC 1817 :
1992 Cri LJ 2919
AIR 1989 SC 1519 : 1989 Cri LJ 1485
AIR 1988 SC 912 1988 Cri LJ 936
AIR 1985 SC 4 16 |
AIR 1983 SC 164 : 1983 Cri LJ 221 »
AIR 1982 SC 839 : 1982 Cri 1J 630 (2)
AIR 1982 SC 1021 ; 1982 Cri LJ 986
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sCriminal Appeal No. 149 DB af 1998, D/-
24-2-2001 (P & 1.
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